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B AHoTauis

o MHeHuIo aBTOpa, OAHOro N3 BeAyL X aMepuKaHCKUX afBoKaToOB, crieyuanucTa
B 0611aCTN MeXAYHapPOAHOro U UMMUIpaLLMOHHOro npasa, AMepuKa cTana BesiMkomn
CTpaHou 6narogaps csoenn KoHCTUTYyUMn n bunnio o npasax.

YnTtaTtento 6yp,eT UHTEepPeCHO U NOoJIe3HO Yy3HaTb, No4YeMy Hapany C KOHCTI/ITyLI,I/IeVI
aMepuKaHuaMm I'IOTpGﬁOBaHVICb ele 1 nonpasku K Hemn, YTo Takoe obuee npaeo un
4YeM OHO OT/In4YaeTCA OT KOHTUHEHTaJIbHOIro, Kak d)yHKLI,VIOHVIpyeT BerOBHbIVI cyn
CLUA — yeM OH 3aHUMaeTCH U Kak NMPUHUMAaOTCA peLleHnd.

M HakoHeL,, KaXaomn n3 nepebix gecaTt nonpaBok K KoHcTutyuun CLUA, koTopble 1
cocTaBnaloT bunnb o npaBax, NOCBsLEHa OTAENIbHAA rNaBa, B KOTOPOW
npmMBoaAaTcA Hanbonee MHTEpPECHbIE, C TOYKU 3pPEeHNs aBTopa, Aena BepxoBHoro
cypa, Kacarowmecs AaHHOM nonpasKu.

Bcero B KHUre o6cyXpaeTca unu ynoMmmHaeTcs 6onee 80 pacCMOTPEHHbIX
BepXxoBHbIM CyA,0M Aefl, U3 KOTopbIX 60/blue MNOoM0OBUHbI MPoaHanM3npoBaHbl
[AOBOJIbHO AeTasbHo.



BJATOLAPHOCTH

Bbipaskalo OrpOMHYI0 TIPH3HATENBbHOCTH U 0J1aroJapHOCTh
KaHAWAaTy [OPUANYECKUX HayK, COBETHHKY IOCTHIMH 1-TO
kaacca, gouenty HUY BIID (2005—2014) u npodeccopy
Muunranckoro yuusepcurera (2012—2016) Exarepune Mu-
muHoit. OHa He TOJBKO IMPOCBETHJIa aBTOPa MO TIOBOAY PycC-
CKOW [OPUAMYECKON TEPMWHOJIOTUN, He TOJbKO BbICKa3asa
MHO’KECTBO I0JIE3HBIX M/Iel, KOTOPble BOLLIU B 3Ty KHHUIY, HO
U TIOCJAYKMJIA JJIS aBTOpa MCTOYHUKOM BJIOXHOBEHHUSI B XOjle
MHOTOUYKCJIEHHBIX OGCYKIEHUIT KOHCTUTYIMOHHBIX TeM. Cracu-
60, Kars!

S rtakxke BbIpakailo GJIarOJAPHOCTb  KOHCTUTYIIHOHHOMY
IOPUCTY, HAYYHOMY COTPYAHUKY IleHTpa CIaBAHCKUX, eBpasuii-
CKMUX ¥ BOCTOYHOEBPOIEHCKUX HCCAeJOBaHUI Y HUBEPCUTETA
Ceseproii  Kaposunbr B UYanen-Xuan (CIITA) CranuciaBy
CTaHCKHUX, KOTOPbI BHUMATEJbHO O3HAKOMMJICS C PYKOIHMCHIO
W JaJ Psiji IIEHHEHIMX COBETOB W 3aMedyaHuii. Bce oHu Gblin
yuTteHbl B 310l KHure. Criacu6o, Cranucsian!
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InpoJior

Hagsepnoe, aTy kHuUTY Oy/ieT unTaTb He TaK YK JIETKO, XOTS
g cTapajicsd M30 BceX CUJ cllesaThb pacckas o buisse o mpasax
MOHATHBIM BCEM M JlaKe pa3BjekarejbHbIM. CTpyKTypa KHUTH
npocra. CHayajsia I KOPOTKO OIIMCBIBAI0 UCTOPUYECKUH KOH-
TEKCT, YTOOBI YUTATEJb MOT MOHSATH, To4YeMy Hapsay ¢ KoncTtu-
Tynuelr motrpeGoBaJINCh ellle W TOMpPaBKM K Hell. 3areM ocTa-
HABJIWBAIOCh HA TOM, YTO TaKoe TPEIeeHTHOe MPAaBO M YeM OHO
OTJINYAETCS OT KOHTWMHEHTAJIbHOTO. 3HAHWE OCHOBHBIX IPUHIIN-
OB TIPEIEIEHTHOTO TIpaBa HEOOXOAMMO, 4TOOBI MOHMMATh, KaK
¢pyuxnuonupyer Bepxosnbiii cyny CIHIA, o xoTopoM s TOXe
paccKas3bIBa0, — YeM OH 3aHMMAETCS U KaK IPUHUMAIOTCS pe-
menusi. V1 HakoHer, s mepexoky K 1epBbiM 10 mompaBkaMm K
Koncturynun CIIIA, kotopble u cocraBagior busab o npasax.
Kaxmoli mompaBke MOCBAINEHA OTAebHAsd TJaBa, B KOTOPOU S
IPUBOXKY Hambosiee MHTEpECHble, ¢ MOell TOYKU 3peHus, Jesa
BepxoBHoro cyna, kacaiomniuecd JaHHOW TonmpaBku. Bcero B
KHHUTe 00CY’KIaeTcst Wau yrnomunaercss 6oJiee 80 paccMOTpeH-
HBIX BepXOBHBIM CyOM iesl, U3 KOTOPBIX OGOJbINE TTOJOBWHDBI
MIPOAHATM3NPOBAHDI JJOBOJBHO JI€TATBHO.

A rny6oko y6exaeH B TOM, 4yTO AMepuKa cTaja BeJUKOMN
cTpaHoit Gsaromapsi cBoeit Konctutyrmmm m Buamio o mpasax.
Ho eme no mpunsatug m parudukanum 3THUX JIOKYMEHTOB, B
1776 rony Oblna mpuHATa /lekgapaius He3aBUCUMOCTH, HAIIH-
canHass Tomacom [Ixxeddepconom. Ee mpeambysia mpormrupo-
BaHa B IMEPBOW TJIaBe KHWUTH, KOTOPYIO BbI, YATATEJb, JEPKUTE
B pykKax, — B rJaBe <«Vcropuyeckuii koHtekct». He moHAB
npeamMOyJbl /lekaapanun He3aBUCUMOCTH, HEBO3MOXKHO IOHSTH
He TOJbKO 3Ty KHury, Ho m Koncrurymumio CIHIA u Buab o
NpaBaxX, HEBO3MOXKHO MOHATb camMy AMepuky. ToJIbKO TIOHSB
CyTb AMepUKHU, ee MOXKXHO TO-HacTosdmemy momiobuts. [losio-
6uth He 3a ee HeOOCKPeObI, aBTOMOOWJIN, CaMOJIETHI, JOPOTH,
Mara3uHbl, My3bIKy, KHHOMUJIbMBI — KOpOde, He 3a ee Gorart-
CTBO W KYJbTYPY, HO 3a Te MpaBa W CBOOOBI, OT MOCIATATEIbCTB
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Ha Kotopble sanmiialnT Koncrutynus u busib o npasax. 3a-
MIAIIAIOT, 3aMeTbTe, OT CBOETO X€ COOCTBEHHOTO IIPABUTE]b-
CTBaA.

[Tpormtupyio 3 mpeamGy/bl camoe BakHOe: «MbI cumTaem
33 OYEeBU/HBbIE WCTUHBI, YTO BCE JIOJAM COTBOPEHbI DPABHDBIMHU,
YTO UM JIaHbl X TBOPIIOM HEKOTOpble HEOTbEMJEeMble TTpaBa, B
Yycjae KOTOPBIX HAaXOMATCS JKU3Hb, cBOOO/A W TPABO Ha cya-
CTbe, YTO JJs1 OOeclieYeHust 3TUX IPaB JIOAbMH YUPEKICHbBI
MIPaBUTEbCTBA, TOJb3YIOMKMECS CBOEW BJACTBIO C COTJIACHS
YIIPaBJSIeMbIX, YTO €CJU KaKoe-THOO IPABUTEIbCTBO IIPEMST-
CTBYET JIOCTHIKEHWIO 3TUX TleJiell, TO Hapo/l MMeeT IpaBoO M3Me-
HUTb WJIM YHUYTOXUTb €ro M Y4YpeJuTb HOBOE IPaBUTEIbCTBO
Ha TaKMX OCHOBAHWSX WM HavyasjaxX, OPraHW3ys ero BJACThb B Ta-
kX ¢opMax, KOTOpble JIydllle BCEro JOJIKHBI OGECIIEYHUTDH €ro
6€30MaCHOCTD U CYACTBE» .

3aecb BaxkHO Kaxkaoe cjaoBo. OcHoBaresn CoeJuHEHHBIX
[IItatoB cuyuTaaM OYEBHIHBIM TOT (PaKT, UTO y JIO/EH ecTb
HeOTbeMJIeMble 1TpaBa, KOTOPbIE IPEANIECTBYIOT yCTAHOBJIECHUIO
rocyZIapcTBa, W 4TO IMpaBa 3THU JAapoBaHbl HaMm TBopiom. U ca-
MBIMU TJIAaBHBIMU M3 HUX SBJSIOTCS MPAaBO HA JKU3HDb, MPABO HA
cBO6O/ly ¥ TPaBO Ha cyacTbe. [I0CKOJbKY CTOJb JKe OYeBUHBIM
JUIs. OcHOBaTeseil AMepuKu Obll TOT (DAKT, Y4TO BCE JIIOJU PaB-
HBI, TO HU OJMH YeJOBEK HE MOXKET JUIIATh JIPYroro Kakoro-
6o u3 ero npas. Toabko TBopell, JaBIIMil HaM IIpaBa, MOXKET
ux y Hac 3a6patb. OTIBI-OCHOBATENN yUPENJIN TaKyio (hopMy
IpaBJIeHust, KOTOPas HAaWJY4yIIUM Ccroco6oM J0oJKHa obecrie-
YUTh Hapoay O6e30macHOCTb W cyacTbe. B aToM m coctowT oOc-
HOBHasl (PYHKITNS BjacTeil. 3alUTUTb OT BHENTHETO Bpara u Co-
3/IaTb ONTUMAJIbHbIC YCJOBUS /s AYXOBHOTO M MAaTePHAJIbHOTO
MPOIBETaHNs, KaK MOKHO MEHbBIIe BMENINBAsICh B HAIU MBbIC-
JI, JieJla U YaCTHYIO >KU3Hb.

[To okonuanuum KoHcTUTylIMOHHOTO KOHBeHTa B Dujajiesnb-
(un y ofHOTO M3 €ro BBIJAININXCS YYaCTHUKOB, DeHKaMuHa

! 3pech u masee, ecam He oroBopeHo unoe, nepesog A.B. Kamenckoro.
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DpaskinuHa, CIPOCUJIN, KAKOB JOCTUTHYTBIH pe3ysabrar. OH
otBeTHI: <«Pecriy6mmka». U moGasui: «Ecau BbI cMokere ee
coxpaHutb». To ke camoe orHocuTcs K Koncrurynuu n bumo
o mpaBax. OHU y Hac ecTb, HO 3TOTO Maj0, WX HY)XHO elle
yaepxarb! I Hazeloch, 4TO, NPUYUTAB 3Ty KHUTY, UYUTATEJb
COCTaBUT COOCTBEHHOE MHEHHE O TOM, HACKOJIbKO aMepHKaH-
CKOMY HapoJly 3TO yJaeTcs.

4 mumcan xHury c J1060BBIO K CTpaHe, KOTOpasi MEeHs IIpu-
foTHa 1 KOHCTUTYIIMS KOTOPOIl 3arpelnaer ee BJACTSIM OTOU-
paTb WJM orpaHuuuBaTb BoroMm jgaHHOe MHe 1IpaBO Ha KHU3HD,
cBo6Oy M cuacTbe. Bosbliero yestoBeky u He HY3KHO.
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UCTOPAYECKHAN KOHTEKCT

[Tocsie mpungatusa B 1776 roxy /lekmapanuu He3aBUCHUMOCTHU
OTI[bI-OCHOBATEIM aMEPUKAHCKON HAlMu 03a00TUJIMCH BOIIPOCA-
MU TocynapcTBeHHoro ycrpoicrsa. Eme no npunstusa Koncru-
TyIIUd B TOM BHE, B KaKOM MbI ee 3HaeM, B 1776 — 1777 romax
Bropoit Kontunentampubiii kourpecc npuasan Crarbu Konde-
nepanuu u Beuynoro coioda (The Articles of Confederation and
Perpetual Union) — m0KyMeHT, KOTOPbIH GbLJI paTudUIIMPOBAH
(mpaBaa, yerbipbMsi rogamu Tozxke, B 1781 romy) Bcemu 13
mratamu. Hecmorps Ha ato, CTaTbu, Kak OCHOBOIIOJIATAIOITNI
JIOKYMEHT O TOCYJapCTBEHHOM YCTPOWCTBE C IIeJIbI0 0ObenHe-
HUS TITATOB B €IMHYIO IEJOCTHYIO TOCY/JaDCTBEHHYIO CTPYKTY-
Py, CBOIO 3ajiauy He BBINOJHUIN. EnuHasg apMus nmpakTHyecKu
He (PYHKIIMOHMPOBAJIA; KAXK/bII IITAT MPOBOJAUJ COOCTBEHHYIO
MOJIUTUKY, TIPUYEM He TOJbKO BHYTPEHHIOIO, HO 4acTO M BHEII-
HIOIO; <«KOHTHHEHTAJbHbIE [OJJIapbl» — JI€HbI'M, KOTOpbIE Iie-
yaraj IeHTPaJbHbIi opraH, KOHTHUHEHTAJbHBI KOHTpecc, Iie-
HUJINCh MaJIO M TPUHUMAJINCh B OIJIaTy HeoxoTHO. /la m cam
Konrpecc we cmpaBasiacs co CBOell OCHOBHOW JIeSIT€TbHO-
CTbI0O — TIPUHSITUEM 3aKOHOB — II0 TOW MPOCTON IPUYMHE, YTO
3aKOHO/IaTeJ I YaCTO WTHOPUPOBAJIN 3aceJaHUs W He y4acTBO-
Basm B pasdpaborke u oOCyjaeHUN ¢eaepaabHbIX 3aKOHOB.
Pasnble mtaThl Besm caMOCTOSITEJIbHbIE BOWHDI, ITOJITUCHIBAJIN
JIOTOBOPBI C JPYTMMU CTPAHAMU — KOpOdYe, Hapymiaaun OYKBY U
nyx Crareit. OTIbI-OCHOBATEN BUJIEJIN, UYTO CTPaHa, KOTOPYIO
OHM 33JlyMaJii KaK CBOOOJHYIO pecryOJNKY, pa3BajuBajach Ha
rnazax. VmenHo B cusy atux npuund B 1787 romy Konrpecc
Koudenepaunu cosBan kousent B Duagenbdun (Duiiajesb-
(duiickuii KOHBEHT), 4TOOBI OOCYAUTH HOBBIA ILJIAH 110 OpPraHu-
anuu rocynapcrBa. Cratbm Kondenepaimum m BEYHOTO €OI03a
HYK/IATNCh B CPOYHOM TIEpecMOoTpe.

[leneratpl KonBeHTa paccMaTpuBasy /iBa OCHOBHBIX TIJIaHA:
Bupmxkunckuit m  Hpro-/Ixxepcuiicknii. CormacHo Bupmsxun-
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CKOMY IIJIaHy 3aKOHOJATEJbHBIM OPTaHOM CTPaHBI JOJKEH OBbITh
Konrpecc, cocrognmuii u3 asyx manar. Co6CTBEHHO TOBOpA,
CJIOBO <«KOHTPECC» TPOMCXOANUT OT JATHHCKOTO cONgressus —
co6MpaTbCcsl BMecTe, T.e. 3aKOHOJATeH JBYX TajaT BMeCTe U
coctaBysiioT Konrpecc. KosmdectBo mpejcraButesieii B 06enx
naJjataxX JIOJUKHO OBbITh IIPOTIOPIIMOHATIBHO YHCJIY SKUTeJei
Kaxoro mrata. TakuM o6pas3oM, IpPeJIIouTeHHe OTIaBaJOCh
60Jiee HaceJEHHBIM IITataM B yIiiep6 MeHee HacesJeHHbIM. Hbio-
[>xepcuiickuil »xe IJaH MpejroJaraj, 4To HeHTPAaJbHbIN 3aKo-
HO/IaTeJIbHbIN OpraH JI0JI)KeH COCTOSITb U3 OJ[HOM IaJaTbl, IPHU-
yeM KaK[blii mrar 6yeT uMeThb B TakoM KoHrpecce 1o ogHOMY
[IPe/ICTAaBUTEJII0, HE3aBUCUMO OT YHCJIEHHOCTH HaceJeHHUs IITa-
Ta.

Uro kacaercd TaaBHBIX (pusocodCKUX MPUHITUIIOB TOCY1ap-
CTBEHHOTO YCTPOHCTBa, TO BUP/KMHCKUN TIJIaH TpeaycMaTpu-
Bas1 tpu Bersu Baactu (IIlapap Monteckbe'), cormacue Hapoga
Ha TO, 9YTOOBI WM YIPABJSAJIO BBIOPDAHHOE MPABUTEIHCTBO
([xon JIokk? ®), W MIMPOKYIO 3aIUTy TPAsKAAHCKUX CBOGOJ
(9aBapa Koyk®). OH 6bla 3a CHIBHYIO IEHTPAJIbHYIO BJACTb.
B orauumne ot mero Hbio-/[xepcuiicknii miaH npeycMaTpuUBal
60J1ee CUJIBHYIO BJIACTb M HE3aBHCHUMOCTD JIJISI KaXK/OTO OT/IeJIb-

2 Ilapap Jlym me Monrteckbe (1689-1755) — dpaHIlyscKuil 10pHCT 1

¢unocodp »smnoxu IIpocsemennsi. I3BecteH Kak pa3pabOTYMK IPUHIAINA
pas/iesIeHusT BJIACTH HA TPU BETBU — WCIIOJHUTEIbHYIO, 3aKOHOJATEJIbHYIO 1
cyne6uyio. IIpuHIMI pasjiesieHnst BJIACTH HUCIOJb3YETCS] B KOHCTHTYIIUSIX
MHOTUX CTpaH. MOHTeCKbe ObLT CaMbIM ITUTUPYEMBIM OTIAMU-OCHOBATEJISIMU
CIITA dumnococdom.

3 Jlxon Jlokk ((1632-1704) — amrymiickmii ¢pumocod smoxm ITpocse-
menus. Okasas odeHb O6oJbllioe BJMsIHME HA OTioB-ocHoBareseil CIIA.
W3Becren cylecTBEHHbIM BKJIA/IOM B TEOPHIO peciyO/MKaHCcKoil (popMbl Ipa-
BJIEHUSI ¥ TEOPHIO COIMATBHOTO KOHTpPaKTa. Ero 4acTo Ha3biBaJU «OTIIOM JIH-
Gepasn3mas .

* 2asapn Koyk (1552-1634) — aHrmiicKuil 10pHCT M TOJUTUK. VcImou-
HSJ (PYHKIMN TeHepasbHOTO IIPOKYpOpa, IJaBHOTO cyabu Koposesckoro cy-
na. VI3BecTeH 1OCTaHOBJIEHUEM, COTJIACHO KOTOPOMY 3aKOH PaclpOCTPAHSIETCS
1 Ha KOPOJIS, a 3aKOHDI, NPUHATHIC IapJaMEHTOM, HeJeHCTBUTEbHBI, €CJn
HapymIaloT OCHOBHBbIE MpaBa 4YeJOBeKa M 3[paBblii cMmbIca. MHorma dammmms
«Koyx» mmmercs kak «Kox».
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HOTO MTaTta. Bymymiee rocygapcTBO MOHMMAJIOCH TTPHUBEPKEH-
namu Hbio-/[skepcuiickoro mjaHa Kak cBOOGOIHBIN COI03 CyBe-
peHHbIX mTaToB. B KadectBe (unocodckoii naardopmpl uMu
6Bl B3STBI HA BOOPYKeHWE pabOThbl 3HAMEHWTOTO AHTJIIIHCKO-
ro opucra Yumabsima biskcroyna, aBtopa «KomMenTapueB k
AHTJIMICKOMY TIpaBY», KOTOpbIE, KCTAaTH, M3/IABAJNUCh W Iepe-
M3/IaBaJNCh BILIOTH JO KOHIIa Bropoin mupoBoil Boiiabl. [lo
o0IIIeMy THPa)Ky B aHTJIOSI3bIYHBIX cTpaHax «Kommenrapums
Baskcroyna ycerynamu smmnb bubauu. MHoOrme ropucThl ToJia-
raior, 4to uMeHHoO 6iarogapst BiskcToyny Amepuka nepenssa
AHTJIOCAKCOHCKYIO IOPHIMYECKYI0 CHCTEMY TIPereIeHTHOTO TIpa-
Ba. BuakcToyH okaszan KoJsioccasbHOE BJAUSHHME HA MHOTHUX OT-
1oB-ocHOBareneil — Ausekcangnpa lammabrona, [Ixxona [l:xes,
[loxona Apgamca u gpyrux nosutwdeckux gegreseit CIIIA,
BILIOTH 0 JIMHKO/IbHA. DyKBalbHO Kask/Ablil OCHOBOIIOJIArAO-
Wil JOKYMEHT, cocTaBjeHHblii B AMepuke B kouue XVIII —
HavaJsie XIX Beka, HauuHasa oT [lekjapanuu HEe3aBUCUMOCTH U
konvasi camoit Koncturyrmeit CIIA, 6bin HammcaH JIIOABMH,
BOCIIMTAaHHBIMU Ha paborax bBiskcroyna. A bBuaskcroyn ObLa
SIPKO BBIPQKEHHDBIM CTOPOHHUKOM CYyBEPEHUTETA 3aKOHO/IATEJIb-
HOTO OpTaHa BHE 3aBHCHMOCTU OT €r0 Ha3BaHus, OY/b TO <«Iap-
JIAMEHT» WJIN «KOHTPECC» .

Ha ®wunanenbduiickoM KOHBEHTE [ejieraTbl CHavasjga 00-
CysKJan, Kak OoJiee TOAXOASANINH, BWpMKUHCKUN TIIaH, HO
3aTeM OTBepIJIM ero u B3suauch 3a Hbio-/[sxepcuiickuii, B utore
OTBEpPrHyB M ero. VIckaIounTesbHO Ba’KHBIM COOBITHEM B XOji€
J1e6aToOB 10 TIPUHATHUIO TekcTa KoHcTUTyImm Oblia myGJanKamnus
B HbBIO-HOPKCKMX Tra3erax TaK Ha3bIBaeMbIX (peepasncTCKux
crareii. VIx aBropamm Oblmm Anexcanap [amumiabrton, [[skeiiMc
Mbsaucon u /Ixxou /[»kell, mucasiire Mo OOIMUM IICEBAOHNMOM
[Iy6mayc (Publius), kortopbie mnocraBuau tepes coGoii 1esb
y6emuth mraT Hpio-Mopk parudumupoBaTh BapuanT, mpeio-
CTaBJISABIINI OOJIBIITE TTOJTHOMOYMS IEHTPAJTbHOMY TIPaBUTE]h-
CTBY, HeXeJu OTJAeJbHbIM mTaTam. Ocob6oe BHUMaHUE aBTOPbI
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KHUrK, aKi MOXXYTb Bac 3aL,iKaBUTU

i:l! ! 3akoHu Ykpainn
cue

EcTecTBeHHOE npaBo u CywHocTb npasa. 3akoHu Ykpainum “lMpo
ncrtopus Mpo6nembl Teopumn n MicueBe
dunocodpuu npasa camMoBpsgyBaHHA B
YkpaiHi”, "lMpo
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