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BCTYN

Kinerp XX — mouarok XXI CT. B IpakTHIli Ta TEOPii Mi>KHAPOTHO-
rO MpaBa MMO3HAYMBCS SKICHOIO 3MiHOIO OPIEHTHPIB YHACHiAOK BiATOBI-
THUX TpaHchopmamii y MDKHAPOIHUX BiIJHOCHHAX, OKpeMi SBHUIIIA TTOC-
TAaBWJIM HOBI 3amuTaHHs 100 (YHKUIA MIKHAPOJHOTO IpaBa, HOTO
edekTuBHOCTI. J[0 TaKWX SBHIN HaJIEKaTh PO3IAJ COIIATICTHYHOI CHC-
TEMH 1 [T0sIBa HOBHUX CY0’€KTIB MiXKHAPOJHOTO Mpasa (y KiTbKiCHOMY, Ta
SIKICHOMY CEHC1), 3MiHa MpeMeTa MhOTo TpaBa (10 TOTO BOHO (PYHKITiO-
HYBaJO B yMOBax JBOIOJISIPHOI CHCTEMH), JTibepani3allis CBITOBHX €KO-
HOMIYHUX BiZHOCHH, Tporec riodamizarmii (y MiXKHapOIHO-TIPaBOBIH
cdepi HepIZKO MOETHYBABCS 3 MPOIIECAMHU 3POCTAKOYOT0 PErioHaII3MY ),
pedopMyBaHHS yHIBEpCAIBHUX IHCTUTYLIHHUX CUCTEM Ta PEriOHATBHUAX
cucreM Oe3IeKH TOLIO.

VYce e mpu3BeNo 10 OYaCTIlIaHAS CYMHIBIB 11010 €(heKTUBHOCTI MiX-
HApOJHOTO IpaBa. BTim icTopist IbOTO Mpara MoKa3ye, 10 MOAIOHI 3aKUIU
HEHOBI: BOHU CTaBUJINCS 3aBXK[IH, KOJH B MDXXHAPOIHOMY CYCIILIBCTBI Ha-
CTaBajla Ta 4YM 1HIIA Kpu3a (JIMIIe MpoTAroM XX CT. MDKHApOAHE MPaBO
mignaBany kpurui micis [lepmoi Ta [Ipyroi cBiToBuX BiliH, Yepe3 HU3bKY
edexruBHicTh HisuibHOCTI Jlirm Haniii Ta OOH, BHacmiok «xonomaHoi
BIHN» TOILO). [cTOpis PO3BUTKY LIOTO MpaBa MOKa3ye, 10 TYT MOXKHA
TOBOPUTH PO HEC(PEKTUBHICTh YU 3aCTAPUIICTh OKPEMHUX MEXaHi3MIB
peryoBaHHA (TIepeBaXHO IHCTHTYIIIIHNX ), a HE CUCTEMH B IIIIOMY.

3a BHCJIOBOM BHJIATHOTO aHIMIHCHKOTO Mpodecopa MiKHAPOIHOTO
npaBa (noxomkeHHAM 3 Ykpainu) X. Jlayrepnaxra, He BpaXOBYIOUH «CIIe-
nrivHOTO XapakTepy MiKHAPOAHOTO MpaBa Ta MIPABOBOI'O PETYIIOBAH-
HS B MDKHapOJHOMY CYCHINIBCTBI, ... JIesKi BUEHI 3alepedyroTh iCHY-
BaHHsI MDKHApOAHOTO MpaBa. ... [HINA Trpyma BUEHWX, HE 3allepedyrOuH
000B’3K0BOI CHJIM MIKHAPOJHOTO IPaBa, ... CTBEPKYE, 110 LI IPaBo
HEJIOCKOHAe» . BupillleHHs M NMpoGlieMH, Ha JIyMKy LbOTO KJIACHKA, Mil

! Lauterpacht H. The Function of Law in the International Community. Oxford. At
the Clarendon Press, 1933. — P. 399 — 438.



byrxesns O. B. ICTOPIA MI:KHAPOJHOTI'O ITPABA

Ou cTaTH aHaji3 NPHYMH, IO MPUBOAATH 0 HOSIBU MDKHAPOIHOIO IpaBa,
Ta BHBYCHHS iCTOPUYHHMX YMOB, B SIKUX BOHO PO3BUBANOCS. AJKE B IIHX
npolecax NPOSIBISIIOTHCS CYTHICHI XapaKTEPUCTHKN MIKHAPOJHOTO IpaBa,
110 J1a€ 3MOTY 3’sICYBaTH HOTO Cy4acHUI CTaH Ta MEPCIICKTHBU PO3BHUTKY.

IcTopist Mi>kHapoAHOTO MpaBa — MOJIOAA rany3b Li€i Hayku. BueHi,
SIKI TOPKAIKCS 11 AOCHIKSHHS, JOXOIUIA BUCHOBKY, 1110 «BUBYCHHS iC-
TOpii Mi>KHAPOIHOTO TpaBa Aa€ MOXKIUBICTh IOCTABUTH 3aITUTAHHSA 1 BiJI-
MOBICTH Ha HBOTO: MIO Take MikHapoaHe mpaBo? [Intanus «Komm Mix-
HapoJHE MIPaBO 3apOAUIIOCS 1 SIK BOHO PO3BHUBAJIOCS?» HE MOXe OyTu
BijUTiTeHe Bi caMoi cyTHOCTI MixHapoHOro mpasa» (Ouyma Scyaki)';
«be3 3HaHHA icTOpii MI>KHAPOJHOTO MTpaBa HEMOKIIMBO 3PO3YMITH 1 Cy-
YaCHOT €MOXU 3 YCi€ro 11 CKIaIHICTIO 1 IUHAMI3MOM, 3 11 Ha/JI3BUYAHHOO
pizuo6apsmiction (FO. backin, JI. ®enbaMan)’; «IKIO MH XOUEMO 3pO-
3yMITH CyTHICTh MDXKHAPOIHOTO TIpaBa, M HE TIOBUHHI 11eé pOOUTH Y Bi-
JIpuBi Bix icropuunoro kouTekeTy» (B. KysHeros)® Ta iH.

IcTopist po3BUTKY MiXKHApOAHOTO TpaBa He Oyia JociimKeHa HeOo-
cratHbo. « TpuBanuii mepiof icTopiro mpaBa HapoXiB HEXTYBAIH iCTO-
PUKM TpaBa Ta CHPOIIYBald i MEepeKpydyBallld IOPUCTH-MIKHAPO-
HuKd. FOpucTH-MIKHApOJHUKY, SIK 1 ICTOPUKH TpaBa, JOXOIMIIN 3arajb-
HOTO BMU3HAHHS, II0 iCTOPIs IpaBa HApO/IB CTA€ TAKOIO JIUIIE 3 MOSIBOIO
Cy4acHOI CyBEPEHHO]I AECP/KaBU» .

He Oyne mepebinblieHHSM CTBEPIKYBaTH, IO caMe MiXKHApOaHE
npaBo OyJI0O B OCHOBI IPOTPECUBHUX 3700YTKIB JNIOACTBA: ifei 3axucTy
MpaB JIIOJAWHY, YYaCHHUKIB 30pOHHUX KOH(QIIIKTIB i IWBIIBHOTO HACEIICH-
HS IIiJ 9ac BifHW; BiAMOBH BiJ €THOIICHTPU3MY; PIBHOCTI BCIX HApPOJIIB
Ta COPUUAHATTS JOCSTHEHB yCiX MUBLTI3aIiil CBITY, IHIINX IPUHITUIIB Ta
YSIBJICHbB, 110 JIMIIE 3TOJ0OM IOYalM 3all03MYyBaTHCS 3aKOHOJaBCTBAMH
Jep>kaB. AHaJIi3 TOSIBU 1 CTAHOBJICHHS 3arajlbHUX NMPHHLUIIB MiKHAPO-

' Onuma Yasuaki. When was the Law of International Society Born? — An Inquiry
of the History of International Law from an Intercivilizational Perspective // Journal of
the History of International Law. July 2000, Volume 2, Number 1. Kluwer Law Interna-
tional 2000. Printed in Netherlands. — P. 2.

2 Backun FO.A., ®envoman JI.M. Uctopus MEXIYHapoAHoro npasa. — M.: Mex-
z[yHaP. otHomenus, 1990. — C. 3.

Kysneyos B.H. O4epk CTaHOBJICHHUS M PAa3BHTHS MEXKIyHApOIHOTO mpapa. Brias
Poccun: ommbku u noctkenus / Mexaynapoanoe npaso / Ots. pen. B.1. Ky3uenos.
M.: FOpucts, 2001. — C. 11.

* Lesaffer R. The Grotian Tradition revisited: Change and Continuity in the History
of International Law // The British Yearbook of International Law — 2002. Seventy-
third year of issue. — Oxford: At the Clarendon Press, 2003. — P. 103.
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Bcmyn

JHOTO IpaBa (BiAMOBimanbHOCTI, cTaTycy (i3nyHOi ocolu, 3aXHCTy
NpaB JIIOJIUHH, JOOPOCOBICHOTO BUKOHAHHS 3000B’s3aHb, HIXTO HE MO-
e BiJlaTH OiNbIlIe IpaB, HiXK Ma€, HIXTO HE MOXe OYTH CyIJet0 y CBOTH
CHpaBi Ta iH.) CBIAYUTH Mpo iXHE OB paHHE (HOPMYBAHHS IS PeTy-
JIIOBaHHS MDKHApOJHUX BiIHOCHH 1 JIMIIE 3rOZ0OM — IPO iXHE 3aro3u-
YeHHsS BHYTPIIIHIM MPaBOM JepkaB. Binrak Oarato IOCHiIHHUKIB BBa-
KaIOTh, 0 JOTIYHUM OyJo O NPUMYCTHTH, WO U ifes MPaBOBOTO
peryJioBaHHs CyCHUIBHUX BiJIHOCHH 3apOJWIIacs paHille — B MiKILIE-
MiHHHMX, MIKPOJOBUX BiJIHOCHMHAX, a BJKE MOTIM HapoOJjeHi B Wil chepi
TPUHIAITA PETYJIIOBAHHS 3alI03MUYYIOTHCSI IO BHYTPIIHBOTPYTIOBUX, BHYT-
PIIIHBOTUIEMiHHUX YH HABITh BHYTPIIIHOAEPKaBHUX BiTHOCHH.

OckijpbKH caMe B TIOTEpEelHI iICTOPUYHI Mepioau B MIKHAPOIHIN
NPaKTULl JeprkKaB 3apoHKyBaIUCS, TPOXOJUIN CBOE CTAHOBJICHHS 1 Ha-
OyBasii eEeKTUBHOCTI BiIOMi Cy4acHOMY Mi>KHapOJHOMY NpaBy HOPMH,
THCTUTYTH Ta Tally3i, TO ICTOPisl ILOTO TPaBa € TIEI0 TATY33I0 HOro 3arab-
HOI Teopii, sSka JormomMarae JOCTiIUTH CYTHICTh ITLOTO TpaBa, a BiATaKk —
1 JaTH MPaKTUYHY BiAIOBiIs HA OTO CyYacHi BUKIUKU Ta NependadnTu
HanpsIMH Horo po3BUTKy. OnaHyBaHHS 3HaHHSIMM 3 iICTOPHYHOI'O CTaHO-
BJICHHS! i PO3BUTKY MIKHApOIHOIO MpaBa, MEXaHi3My i 3aKOHOMipHOC-
Tell oro BUHUKHEHHS, ICTOPUYHKUX TpaHchopMamiid 1 BiAMOBiAI HA BU-
KJIMKMA MDDKHApOJHHUX BIJIHOCHH Ja€ 3MOTY BCTAHOBUTH M 3aCajid 1HIIUX
raimy3eil oro Teopii Ta BiANMOBIIHUX Tairy3ei, a TaK0XX CIIPOTHO3YBaTH
iXHil pO3BUTOK, UIMOBIpHI ITPOOJIEMH Ta BiTHANUTH MUISIXU BUPILIEHHS iX.
Tomy, Ha nymKy mpodecopa Jlykanryka, «BUBUEHHsI icTOpii MiXKHApO/I-
Horo mpaBa (MII) neoOxigHe st 3’siICyBaHHS HOro MPHUPOAM, BU3HA-
YeHHS MEePCIEKTHB PO3BUTKY. [IpoTe 15 ranys3b AOCHiIKeHb U J0ci JU-
HIA€ThCS CIIAOKMM MiclleM MIKHapOoJHO-TpaBoBoi Hayku. Cyrnepedku
CTOCYIOTHCSI HABiTh 4acy BUHMKHEHHs MIT» .

CyuvacHa nibepaipHa KOHIICTIIIST MI>XKHAPOJIHOTO TpaBa 3BEpTaE BCE
OinbIly yBary Ha YMHHHUK 4Yacy AJIsl BCTAaHOBJIEHHS HOro ocoOiauBOCTEH
Ta MPOTHO3YBaHHSA PO3BUTKY. OCKUIBKM ICTOPiS MIKHAPOAHOTO NpaBa,
110 0e3MmocepeIHRO MOB’I3aHa 3 YHHHUKOM Yacy, HE Ma€ MePEepPBHOCTI, a
BOJIOJIIE€ TATJIICTIO 1 KOHTUHYITETOM, 3BEpHEHHS 10 BUBUCHHS TaKOTO ic-
TOPUYHOTO PO3BHUTKY ITi€] TIPABOBOT CUCTEMH JAaCTh MOXIIUBICTH TIepe/l-
0auuTH H0ro 0COONMMBOCTI B Malil0yTHROMY. 30KpeMa BpaxyBaHHS 4aco-
Boro (aktopa B MiAXOXi O MiXKHAPOJHOTO TpaBa CIpHsE Mepeadady-

! Jlykawyx .M. BO3HUKHOBEHUE W CTaHOBJICHHE MEXIyHApOIHOTrO rpasa // BecTHuk
Kues. yH-Ta. MexyHap. OTHOLIEHHS M MeXyHap. mpaBo. — 1984. — Ne 18. — C. 25.
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byrxesns O. B. ICTOPIA MI:KHAPOJHOTI'O ITPABA

BAaHOCTI OCTaHHBOTO, a BiATaK 1 3a0€3NEUECHHIO peani3anii NPUHIIHUITY
MPaBOBOI BU3HAUCHOCTI, SIKUH € OAHUM 13 3aCaJHUYUX MPUHIUMIB QyHK-
I[IOHYBaHHSI Cy4aCHUX NMPABOBUX CUCTeM. «Taki 3HaHHS JTO3BOJISIOTH
3HAWTH MO3MIII] a00 pimeHHs, mo OyAyTh MPUHHATI B MailOyTHhOMY, i
CHPUAIOTH Cy0’€KTaM MD>XHAPOIHOTO TpaBa B IMONIYKY BiAIOBIIHOT MipH
MPOTHO30BAHOCTI Yy peanizauii iXHbOT OBEAIHKH, 3aBXI1 Y BiANOBIAHO-
cTi 0 mpuHIHITy 106poi Bo» .

Jlo ynHHUMKa Yacy AJis1 BpaxyBaHHS 0COOJIMBOCTEH 1 MPOrHO3yBaHHS
PO3BUTKY MIKHApOJHOIO MpaBa Movaiy 3BepraTtucs 3 XX CT. 30KpeMa i Ha
MPaKTUYHOMY PiBHI — B Ipotieci npaBoTBopeHHs. Tak, y kogudikarii cra-
JIM BKJTIOYATH TIOJIOKEHHS TPO TATMIICTH PO3BUTKY MIKHAPOIHOTO IpaBa sIK
HOTO XapaKTepHy PHCY, 30KpeMa y (hOPMYJTIOBAHHSX PO «CTA/IIA PO3BHTOK,
«HTEPEC TeNePIIIHLOrO i MPUANCIIHIX TOKOIHEY, KOYiKYBAHOTO iHTe-
pecy», «odikyBaHux Onary». Bigrak, Ha piBHI HOpPMOTBOPEHHSI YNHHHK 4acy
CTaB BU3HAHMM CepeJl IHIIIOTO B OCHOBI MI>KHAPOAHO-TIPABOBOI MPAKTHKH.

HuHi YWHHHK Yacy NpOSIBIASETHCS 1 B KOHIENLii €BOJIOTUBHOTO
(IMHAMIYHOTO) TIlyMadeHHsI MI>KHApPOHOTO TpaBa, ke, 30KpeMa, BIIPO-
BaKye €BpONEChKUI CyA 3 IpaB JIIOJUHU, MIIXOASYH JI0 TIIyMaueHHs
€Bponeiicbkoi KOHBEHLIT SIK «OKMBOTO 1HCTPYMEHTa», JI0 SIKOTO CIIiJ Ii-
JIXOJTUTH 3 TIOTJISITY CHOTOJICHHSI.

MikHapo/iHe 3BUYa€EBE MPABO IPYHTYETHCA HA YMHHHKY 4acy (SIK ee-
MEHTa CTBOPEHHsI 3BHYA€BOT HOPMH — TPUBAJIOCTI TIOBEIIHKU CYO €KTIB
MDKHapOJHOTO TIpaBa). BTiM HeBpaxyBaHHS i€l YACTHHNA MIXHAPOIHOTO
npaBa TMO3UTUBICTCHKOIO KOHIICIIIEI0 TaKOXX HE CIPUSIO 3BEPHEHHIO
HEI0 YBaru Ha YMHHHUK Yacy, a OT)Ke, i iCTOpiro (IomnepeaHiii pO3BUTOK)
npOro mpasa. Tak, HaHaBTOPHUTETHIIIA B KJIACHYHOMY MIKHAPOIHOMY
npaBi HOro MO3UTUBICTCHKA KOHUEMIA (K 1 Ko XX cT. — peaicTHy-
Ha, TOJIITHYHOTO peai3My, IPUHHATTS pillleHb Ta iH.) MiAX0auja J0
MDKHApOAHOTO TMpaBa sIK JI0 CTATUYHOI CHCTEMH, HE BPAaXOBYIOUH YAHHU-
Ka yacy 1 po3IJIAAalodM HOro juiie sk YMHHE npaBo. Bigrak mmis Hel He
BaroBolo OyJa cdepa ImonepeTHLOTr0 CTaHy W ICTOPUIHOTO PO3BUTKY ITHO-
ro npaBa. Takuii MiIxXiJ MPU3BIB HE JIAIIE IO BiAKUIAHHS iCTOPIl MiXKHa-
POAHOTO Mpasa 3 JOCIKEHHS B Hloro Teopii, a i 0 NpOrOJIOMEHHS U-
MU KOHIICTIIISIMU TIEPIIOCTI MIKHAPOIHUX BiJJHOCHH 1 TIOJIITUKH (@ BiTaK —
9aCTO i CHIIN), SIKi IPEBATIOIOTH HaJl IIPABOBUMH (haKTOpaMu’.

' Cancado Trindade A.A. International Law for Humankind. Towards a New Jus
gentium. — Leiden, Boston: Martinus Nijhoff Publishers, 2010. — P. 33.

2 Cancado Trindade A.A. International Law for Humankind. Towards a New Jus
gentium. — Ibid. — P. 47 — 49.
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Bcmyn

VYce ne cBig4uTh Npo Opak METOO0JIOTI] Y TOCHiKEeHH] K icTopii
MI)KHapOIHOTO NpaBa, TaK i HOro Teopii B IiOMy.

Lleit miapydYHUK Ma€ Ha METi 3alIOBHUTH NPOTAIWHY B JOCHIHKEH-
Hi icTOpii Mi>kHapoAHOTO TpaBa. [Ipy oMy cTyIeHTaM 3ampoIIOHOBAHO
MiAXiA 10 BUBUEHHS IOCIIUKYBAHOTO MpEeAMETa 3a JOIMOMOIO0 iCTOpH-
YHOT0, IOPUIUYHOTO, NOPIBHAJIBHO-IPABOBOIO Ta iHIIMX MeTOoxAiB. Ma-
Tepian nmoOyoBaHO Tak, 100 HE pO3MNIAJAaTH ICTOPiI0 MiIXXKHAPOAHOTO
npaBa 3 TOYKU 30py CydacHHUX MNO3UIiH. Takoxk HpOMOHYETHCS 3aBep-
IIMTH PO3MIIA] icTOpii MI>KHAPOJHOTO MpaBa aHalli30M HOTo Cy4acHOTO
eTarmy, mo0 3pO3yMITH CHOTOHIIIHI TEHAEHI] ¥ MEepCHeKTHBH Tofa-
JIBILIOTO PO3BUTKY L[bOTO IPAaBa.

Meta 1pOTr0O BHJAHHSI — O3HAHOMUTH YHTAYiB 3 ICTOPi€I0 Mi>KHAPO-
JHOTO TpaBa, 110 BKJIIOYa€ B ceOe JOCHiHKEHHs 3aKOHOMIPHOCTEH Mosi-
BU i PO3BUTKY HOPM, NMPHHLUIIB Ta IHCTUTYTIB MIKHApPOIHOTO IpaBa;
BUPOOUTH YSIBJICHHS PO OCHOBHI €JIEMEHTH i KOMIIOHEHTH Ta KaTeropii
i€l TPaBOBOi CHCTEMH NUIAXOM BHBYEHHS X ICTOPHYHOTO PO3BUTKY;
BUPOOUTH BMiHHS MiKHApPOJHO-IIPABOBOTO, ICTOPUYHOTO, TTOPiBHSIIHHO-
[IPaBOBOT0 aHAII3y Ta MIXKHAPOIAHO-TIPABOBOIO MPOrHo3yBaHHsA. Ha oc-
HOBI iICTOpPMYHOTO aHami3y 3 BUKIAaJeHUX 3acall (axiBui 3 MiKXHAPOAHO-
ro MpaBa 3MOXYTh ONAHYBaTH CYTHICTh OCHOBHHUX IMOHSThH 1 KaTeropii
MD)KHapOJHOTO TIpaBa, 3aKOHOMIPHOCTI MOTO TOSBU Ta iCTOPUYHOTO PO-
3BHTKY, & TAKOX YCTAHOBUTH TCHJICHIIIT PO3BUTKY MIXXHAPOHOTO MpaBa
B KOHTEKCTi Cy4acHOCTi. 3HalOUM iCTOPUYHUN PO3BUTOK MIXXHAPOIHOTO
[IpaBa, MOXHA 31HCHIOBATH MIXXHAPOAHO-IIPABOBHA, TOPiBHSUIBHO-TIpa-
BOBHI aHai3 HOPM, IHCTUTYTIB Ta MPUHIMIIIB LHOTO MpaBa, MiXXHAPO-
HO-TIPAaBOBUX aKTiB; BUPOOUTH HABUYKH KOPUCTYBaHHS iCTOPHYHUMHU
JDKepeaMi MKHAPOJIHOTO MPaBa, a TAKOX Jaii po3po0IIoBaTH TEOPit0
icTopil Mi>KHapOAHOTO TIpaBa.

Ilpeomemom BUBYEHHS iCTOPii MI>KHAPOAHOTO MpaBa € BUHUKHEH-
H$l, CTAHOBJICHHS Ta PO3BUTOK CUCTEMH MIXXHAPOAHOTO MPaBa.

06’exm BUBYCHHS 11i€1 HAYKU — OCHOBHI TEOPETHYHI KOHIICTIIIi iC-
TOpii MIKHAPOJAHOTO IpaBa, TEOpil HOro MOXOMKEHHS 1 CTAaHOBJICHHS;
3MICT 1 CYTHICTb 1CTOPHYHOTO PO3BHTKY €JIEMEHTIB 1 KOMIIOHEHTIB MiX-
HapOJTHO-TIPABOBOI CHCTEMH, 1CToquHa npupoja MI)KHapOI[HO paBo-
BUX SIBHLI, IPUPOJIA 1 CYTHICTh YHIBEpCAILHOTO, 3aralbHOTO Ml)i(HElpOI[-
HOT'O TpaBa Ta OCOOJMBOCTEH CTAHOBJICHHS i PO3BUTKY periOHAIBHUX
MDKHApOIHO-ITPABOBHX ITiICHCTEM; MTPOTHO3YBaHHS PO3BUTKY MiXKHa-
POTHO-TIPABOBOTO PETYIIOBAHHS CyYaCHMX MIKHApPOJHHUX BiJHOCHH, iC-
TOPi MXKHAPOTHO-TTPABOBOT AiSTIBHOCTI OKpPEMUX JepKaB Ta PETiOHIB.
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Bif Teopii 40 NPaKTUKKU

[lepenT Ha caut —
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