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IIpeaucaoBue

[etp ITaBnoBuu [ntoBuy ponuics B UepHurosckoit ryoepanu. OKoHUUB
CEMHMHAPHIO, OTIPABUIICS TEHIKOM B XapbKOB, I/I€ MOCTYNHI B YHHUBEPCHUTET,
KOTOpBIN OKOHYMI B 1866 T.

Eie B cryneHuecKkre rofbl OH OTIHYAJICS BBLIAIOIIMMHUCS CIIOCOOHOCTSIMH,
Pa3sHOCTOPOHHUMHM HAYYHBIMH WHTEPECAMH U BIIOJHE JTOCTOWHBIMH IIPHEMaMH
HCCIIEIOBaHMs, a C/IeJIaHHBIH UM II€PEBOJl Ha PYyCCKUH s3bIK paboT OprosnaHa
n JlaHKBapTa CBUJICTEILCTBOBAJ O BEJIMKOJICTTHOM 3HAaHUH SI3bIKOB. [loaTOMY He-
yauBuTenbHo, uto pemenue I1. I1. [lutoBuua ocratbes B YHUBEpCUTETE AJIs
IIOZI'OTOBKH K ITPO(ECCOPCKOi NeATeNbHOCTH ObLIO MOAJEPKAHO IpodeccopaMu
A.T. Cranucnascknum u C. B. [Taxmanom. bosee Toro, ropunnaeckuii GpaxyiapsTer
paccuuTtbiBai moay4uuts B nuiie 1. I1. [{utoBuya noctoitHyro 3ameny mpodecco-
py C. B. [Taxmany, nepementnemy B [leTepOyprckuil yHUBEPCHTET.

C 26 cents10ps 1866 1. I1. I1. [{luToBUY OCTABJICH CTHIICHAUATOM JJIsl TIO/TO-
TOBKH K IPo(heccopcKoMy 3BaHHIO, TPUCTYIIMI K YTEHHIO JICKIUH B 3BAaHUU TIPH-
Bar-jonenTa. B 1867 . npencrasui muccepranuio pro venia legendi «O ciocodax
MIpHOOpETEeHUsT COOCTBEHHOCTH TI0 PYyCCKOMY 3aKOHOAATENBCTBY», B 1870 I 3a-
IIATHII MarucTePCKyo AuccepTanuio «/cxonHpie MOMEHTBI B HCTOPHH PYCCKOTO
IpaBa HACJIEIOBAHUsD», ITOCIIE Yero ObUT M30paH ITATHBIM JJOLEHTOM M KOMaH 1~
pOBaH 3a TPaHMILy ¢ HAyIHOU [IeJIBI0 Ha 1Ba rozia. B 1873 1. 3amu T JOKTOPCKYTO
Jauccepranuio «/leHbru B 001acT TPaskJAaHCKOTO TpaBa» U MOMYYHII CTETIEHb
JIOKTOpA I'PaskAaHCKOTO IIPaBa, XOTs UCTOPHSI CaMOTO HAIIMCAHUs U 3alUTHI JJaH-
HOTO TpyZAa BeCbMa TyMaHHa.

B Xapskose I1. I1. IluroBru u3nan u aurorpadupoBaHHbIN Kypc TpaKaaH-
CKOTr'0 IIpaBa, KOTOPBIA OH 4MTall B XapbKOBCKOM yHHUBepcurere. [lapannensHo
YUTAET JICKIUH [0 JJOTME PUMCKOTIO IIPaBa.

HecMoTpst Ha ONBITKK IOPUANYECKOTO (DaKylIbTeTa XapbKOBCKOTO YHHUBEP-
cutera aBakabl ynepxkars 1. T1. [{lutoBuua, n3dupas ero skcTpaopArHAPHBIM
nipodeccopoM 1o kadeape rpaxIaHCKOro IMpasa, OH 0TKa3aJcs 0aJIOTHPOBATHCS
B CoBer YHUBepcuUTETa, MPUHSIB TBEPAOE pelieHne nepeitu B Hopopoccuiickuii
yHHBepcHTeT, Te 1 mast 1873 1. b1 H30paH JOICHTOM 10 Kadeape rpaxaaHCcKo-
TO IIpaBa ISl IPETIOAABAHNsI TOPIOBOTO M BEKCEIBHOTO MTPABa.



Ilpeducnosue

Opnaxo yxe B ¢espane 1877 1. II. I1. llutoBudu mpucnai Ha UMs JIeKaHa
IMUCHMO, B KOTOPOM YOEKAal I0pHINIecKhil (haKkynbTeT XaphbKOBCKOTO YHUBEP-
cuUTeTa B TOM, YTO OH HUKOIZIA HE CUMTAJl Pa30PBAHHON HPABCTBEHHYIO CBA3b
C HUM ¥ €My HUKOT/Ia He OBUTH YYKIbI MBICIIb W HAJC)K1a KOTIa-HUOYIb BEPHY Th-
Cs1 B IPUBBIYHYIO U 3HAKOMYIO cpeny. M Oblta BrIcKa3zaHa Mpock0a XoaaTaiicTBo-
Bathb rieper CoBeToM YHHBEpCUTETa 00 H30paHIK €ro OpIHHAPHBIM podeccopom
o kKadeape rpaxkaaHckoro mpasa. [Ipocsba sTa O6bu1a ynosnersopena u I1. I1. Iu-
TOBHYA 30K SAMHOIIACHO OPIMHAPHBIM ITPOPECCOPOM 10 Kadeape rpakaaH-
CKOTO TIpaBa, HO OH TaK M HE BEpHYJICS B XapbKoB. [IpHIUHBI 3TOTO OCTAIHChH
HEU3BCCTHHI.

Janbueiimas Hayuynas aestensHocTs 1. I1. [{utoBuua cesizana 3 HoBopoc-
cuiickum, Knescknm n [letepOyprekiM yHUBepcUTeTaMu. B mocnenHem oH mpe-
monasai 10 1905 1. 1o mpuCcBOCHUS eMy 3BaHUs 3aciIyKCHHOTo mpodeccopa,
1 TIOCJIE ATOTO MPOIOJIKAT paboTaTh erie OoJee AecaTy JeT. VM ObITH OATOTOB-
JICHBI ¥ U3/[aHbI KYPChI TPAYKIAHCKOTO, TOPTOBOTO U BEKCEIILHOTO MpaBa.

[Tomumo HayuHOH U npenoaaBarenbekoi nestenbHocty, I1. I1. LuroBuy 3a-
HHUMaeTCs MyONUIIMCTUKON M COCTOUT Ha TocyaapcTBeHHOU cirykOe. B 1880 1.
meperien Ha cyx0y B [IpaBUTEIhCTBYFOIINI CEHAT U BBICTYIIWII B Ka4eCTBE pe-
nmakTopa rasetsl «beper». Ilocie ee 3akprITHS yexan 3a TpaHHILy, TaM OH OBLI
HaszHaueH wieHoM CoBeTa MUHUCTPA (PMHAHCOB.

OT3BIBBI 0 €r0 TpyZaxX BeChMa HEOITHO3ZHAYHBI — OTMEYAJINCh TaAKUE UX OT-
JIMYUTECIIBHBIC YCPTHI, KaK MOCJICA0BATEIbHOC YCTAHOBJICHUEC CBA3HU FOPUANICCKUX
HOPM C COCTOSIHHEM U OCOOCHHOCTSIMH TOPTOBOTO OBITa, OTIIUYHOE 3HAHHE T10-
CIIEZTHETO, 9TO OE3yCIOBHO CBUICTEIHCTBOBAJIO O €TO 3HAHWHU HE TOIBKO TEOPHH,
HO U IpakTuku. B To ke Bpems ormeuanoch nmponukHosenue 1. I1. [{utoBuua
B OTPHIIATEIHEHBIE CTOPOHBI TOPTOBBIX OTHOIICHHI, TIO3BOJISFOIIEE JIETIaTh COKaThIe,
METKHUE, BBIPA3UTEIIbHBIC BbIBOABI. OUEBUIHO, YPOBEHb €0 MyOIUKaUi ObLI
paccymTaH Ha JIOCTATOYHO MPOCBEIICHHBIX FOPHCTOB, IIOCKOIBKY OBLIH CHCTaHbI
3aMeYaHus, YTO €ro paboThI He BCETa JOCTYITHBI HAUHHAIOMIEMY IOPUCTY.

BbuTH BRICKa3aHBI TAKKE YIIPEKU B TOYTH MOJHOM OTCYTCTBHH OOIIICH U TIPUH-
LUIUATIBHON OLIEHKH € €r0 CTOPOHBI SIBIEHUH U Pa3IMUHBIX HAIIPABIECHUN B pa3-
BUTHH TOPTOBBIX OTHOILICHHIA, YTO CKA3aJ0Ch U Ha 3aKOHOJATEIIbHBIX MPOCKTAX,
MIPEJICTABIICHHBIX UM C MX y3KOH KOHIIeNneH pehopM 1 HHOTIA B YUCTO TTONH-
LEICKOM HaINpaBJIEHUU IIpeijlaraeMbIX MEPONIpUATUA. B 3TOM Buenach riaBHas
MIPUYMHA HEYCIIeXa BCEX ero MPOCKTOB.

3Byuanu Taxoke ooBuHeHus [1. I1. IluToBNYa B HEOOBIYHO pPE3KUX B HAYYHOH
CpeJie BBICKa3bIBAHUSIX, 0COOCHHO MPH 00CYKICHIH 3aKOHOIATCIILHBIX BOIIPOCOB,
KpaifHell HeTepIMMMOCTH K 9y>KAUM MHEHHSIM, XOTS MPH 3TOM HE yMaTdHUBACTCS
O MPpaBUJIbHBIX U IIEHHBIX MBICJIAX 110 3aTparuBa€MbIM UM BOIIpOCaM.

Emre 6oree crymanruck KpacKu MPH XapaKTEPUCTHKE €T0 Iy OIUIIHCTHYCCKOH
JIeSITEIbHOCTH, Ha3bIBAEMOH Jlake peakimoHHo. OueBnaHo, mo3urus 1. T1. Tu-
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IIpeoucnosue

TOBHYA CYIIECTBEHHO OTIIMYAIACh OT HAOMPABIINX TOTIa 000OPOTHI THOSPaTbHBIX
B3IVISIIOB HA OLIEHKY KPEMOCTHOTO MpaBa, OT MOMYJISIPHBIX BHICKA3bIBAaHUI B TaK
HA3bIBAEMOI IIPOTPECCUBHON TUTEPATYPE TOTO BPEMEHN OTHOCHTEIEHO MOJIO/Ie-
KU, HKEHCKOTO BOMPOCA, O «CBETIBIX HeallaX U TOPSYMX MOPHIBAX O0CBOOOIMB-
mieiicst pycckoi MeIcTiy. [103ToMy ero MHEHHE pacIiCHUBAIOCH KaK CIICIOBAHIE
OOBIYHBIM MTOJIEMHYECKUM IIPHEMaM PEAKIIMOHHOHN MPecChl, YMEpPEHHO KOHCEp-
BaTUBHBIM TEHJICHIUSAM, KaK 3aMEHa BOIIPOCOB O HEJIOCTATKAX CTPOS U YUpexkKae-
HUH cTpaHbl 00CYKICHNEM HPaBCTBCHHBIX Ka4eCTB JesATeNei 00IIeCTBEHHOTO
caMOyTpaBIeHUs, aIBOKATYPbI U T. 1.

[To mpomecTBIM BpeMEHH M HEOMHOKPATHBIM IPUHIIAITHAEHBIM H3MCHCHH-
SIM B 00IIIECTBE, HATISTHO JEMOHCTPHUPYIOIIUM JIAJIEKO HE BCET/a TIO3UTUB B OT-
HOILICHUU Ma()OCHOTO BOCIPUATHS U CICAOBAHUS BCEMH TEM ITyTEM IIEPEMCH,
KOTOpBIE IPUBENH K TITyOOYalIINM CONMANTBHBIM Pa304apOBaHUAM U KPU3HCaM,
MBI yKe MOKeM nHade cyauth o nosunuu I1. I1. [lutoBnya. 1 Te ocobennoctn
€T0 MHPOBO33PEHHS, KOTOPBIE KOMY-TO KOTJIa-TO Ka3aJlMCh HETOCTaTKAMH, CETOI-
HS BOCIIPUHUMAIOTCS COBEPIIIEHHO MHavye. DTH oreHku B3siaoB [1. T1. [{utoBu-
4a HE MOTYT IOKOJe0aTh ero BOCIPHUSATHE KaK OJHOTO U3 CAMBIX OJapeHHBIX
MIPECTaBUTENICH IIUBIIIUCTHKH, UM KOTOPOTO MOXKET OBITh MOCTABICHO PSIIOM
C BBIJIAIOLIUMUCS «KOMMEpIIUAINCTaMIy 3anaaa.

Opnako xak ObI TO HU OBUTO, XapbKoBcKoMy yHuBepcutety 1. I1. ILluroBma
OTJlaJl IepBbI€ CBEKME CUJIbI TajaHTa U 3HaHUs. B XapbKOBCKMil epruon cBoei
YKU3HHU OH TIPHOOPEN U YKPETIHII 32 COOOU pemyTaIliiO BUIHOTO YUEHOTO U 1apo-
BUTOrO npodeccopa. Ero sipkue Hay4IHbIC TPYIbI 3ITOTO BPEMEHU TOCTOMHBI TOTO,
9TOOBI MPOIOJIKATEIH JIeIa YIIPOYCHUS XapbKOBCKOU ITMBIITUCTUYCCKON IITKOJIBI
¢ 61aroapHOCTHIO BCTIOMUHAIIN 00 3TOM YYSHOM H IIEHIJIN TO HACIEANE, KOTOPOe
OH OCTaBHJI OY/yIIMM TOKOJICHUSM XapbKOBCKUX FOPUCTOB!.

B MoHorpadum, nmpeacTaBIeHHON Ha CyI YHTATelNd, rmeyaraeTcs padora
II. I1. I{uToBMYa 0 neHbrax, KOTOpasi, HECOMHEHHO, CTaja MpelIeCTBEHHULECH
HAYYHBIX pa00T HOBBIX IMIOKOJICHUI UCCIICIOBAHAN Kadeaphl IpaXkIaHCKOTO Tpa-
Ba B chepe 00BEKTOB rpaxkaaHCKuX npaB. OJHUM U3 HHUX SBISETCS TEMaTHKa
neHer, mpogomkaemast A. H. McaeBbiM, KOTOpBIN paboTaeT Ha JOKTOPCKOM JIUC-
cepramueil. XapbKOBCKUE IIUBHIIMCTHI YIITyOMIUCH B HCCICAOBAHUE U CMEKHBIX

! Ilpu HanMCaHUY NPEIUCIOBHS ObUIM UCIIOJIb30BAaHbI TAKKE UCTOYHUKH: beros, B.
«...HecOMHEHHO 3HAFOIINH ¥ UCTIBITAHHBIA IIUBUIIACTY // OYepK OCHOBHBIX MIOHSITHIT TOP-
rosoro npasa / I1. I1. HutoBuu. — M., 2001; OTyer o cocrosnun u aesrensHocTH Vmme-
paropckoro Cankr-IletepOyprekoro yuuBepenteta 3a 1913 rox [Tekcr] / mox pea. mpod.
W. A. Aanpeesa. — CII6., 1914; Cnusunkuii, B. buorpagus I1. I1. LluroBuya [Tekct] /
B. Cnunnxwii // FOpunuuaeckuii pakynpreT XapbKOBCKOTO YHUBEPCHTETA 32 TIEPBBIE CTO
net ero cymectBoBanus. 1805-1905 / 1, II. Ucropus dakynasrera. buorpadpuueckuii
cioBaph npodeccopoB u mpenopasareneii ; mox pen. npod. M. I1. Uybunckoro u mpod.
. . baranes. — XappkoB : Tumn. «Ileqatroe geno», 1908. — VIII, 310, 111 c.; Dunuknone-
maecknit crosaps [ Tekcr]. — CIT0. : bpokray3-Edpon, 1903. — T. XXXVIIL. — C. 243-244.
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Ilpeducnosue

C IICHbI'aM1 00BEKTOB — IIEHHBIX OyMar, KOTOPBIM OBLTH MOCBSIICHEI: JOKTOPCKast
muccepranus npodeccopa B. JI. Spoukoro «L{eHHbIe OyMaru B MeXaHU3ME IPaBO-
BOT'O PETYAUPOBAHUS HUMYIIIECTBEHHBIX OTHOILIEHUI M KaHIUIATCKUE TUCCepTa-
uH: ero e «fOpumueckas mpuposa akIyi kak HeHHbIX Oymar» u H0. B. MbIist
«IIpaBoBas mpupoa MPOU3BOTHBIX IICHHBIX OyMar.

Jpyrue BUABI 00BEKTOB, MCCIEIyeMbIe B HACTOAIICH MOHOTpa(HH, TaKKe
SBJISIFOTCS MTPEIMETOM HAayYHOTO MHTEPECa MHOTOUHCIICHHBIX pa3padoToK mpeI-
CTaBUTEJIEH XapbKOBCKOM IIMBUIIMCTUYECKON MIKOJIbI. B yacTHOCTH, TOKTOpCKast
nucceprauus O. 3. CUMCOH MOCBALIEHA MHHOBALMAM, JTOKTOPCKAs IUCCEPTALIUs
C. A. Cniunuenko u kanauaarckas auccepraius H. B. Kopo061ioBoii — Heumyiie-
CTBEHHBIM NpaBaM, KaHauaarckas aucceprauust H. E. SIpkuHoil — unTennexry-
AIBHOW COOCTBEHHOCTH. [IpyTHe aBTOphI MOHOTPA(UU TAKIKE UMEIOT MHOTOUHC-
JICHHBIE ITyOIUKAIH IO TeMaTHKE 00BbEKTOB I'PakJaHCKHX TIPaB.

K nanmcanwnro MmoHOrpaduy OBLIM TPUBIICYCHBI CTYACHTHI TPETHETO Kypca,
MPOSIBUBIIIUEC UHTEPEC K HAYYHOU JCSITECIBHOCTH M MMEIOIIHE OMYOIHMKOBAHHBIC
paboTsL.

Bce 910 cBUIIETENBCTBYET O MPEEMCTBEHHOCTH B UCCIIEIOBAHUSX, IPOBOM-
MBIX XapbKOBCKIMH ITUBIIINCTAMH Ha TPOTSHKEHUH OoJiee cTa JIeT, O TOi Hepas-
PBIBHOM CBSI3U, CYLIECTBYIOLIEH MEKIY OKOJIEHUSIMU, U O IEHHOCTH TOTO BKJIa-
J1a, BHECEHHOTO Ka)/IbIM M3 HUX. MBI UYTUM HAIIUX KJIACCHKOB, UCIIOIB3YyEeM UX
TPyAbl U pa3BUBAEM COBPEMEHHYIO TEMATUKy HayaThbIX MU HalpaBICHHM.

U. B. Cnacubo-Pameesa



Pa3zgen 1
JEHBI' B OBJIACTH
I'PAXKIAHCKOTI'O ITPABA!

Bmecto npeauc/ioBust

B ucropuu pa3BuTHs KaXKJ0H HAyKH OT BPEMEHH JI0 BPEMECHHU HACTY-
MArOT MEePUOJIbl TAK HA3BIBAEMOT'0 KPU3UCA, — OKA3bIBACTCSI, YTO OCHOBHEIC
MOHSITHSA, OT KOTOPBIX 3aBUCUT BECh CTPOUN CHCTEMBI, IIEPECTAIOT BIIOJIHE
MTOKPBIBAThH TOT (PAKTHUECKUN MaTeprall, C KOTOPBIM UMEET JeJI0 TaHHAas
Hayka. HeuTo moz00HOe MPOUCXOAUT TeNeph, HaIp., ¢ TOTUTUIECKOIO
9KOHOMHUEH, — € KKPU3HCY» JaXKe BHI3BA UYTh HE IETYI0 «KPUTHUECKYIO
nuteparypy?. Eciu oT mogo0HOTro COCTOSIHUS He yOeperiach Takasi Cpas-
HHUTEJIIFHO MOJIOas HayKa, KaK IMOJUTHYECKass SKOHOMUS, TO UTO Ke
CTPAHHOTO, KOT/1a HEYTO MOJ00HOE MTPOUCXOIUT (XOTS HE BCETIa BBICKA-
3BIBAETCS C TAKOM OTKPOBEHHOCTHIO) M C HAYKOW TPakIaHCKOTO TpaBa’?
He oxHo nousiTre, eiie HeAaBHO CUUTABILEECS] HECOKPYILIMMBIM, OKa3aJI0Ch
€CJTM He OKOHYATENHHO HETOAHBIM, TO BO BCSIKOM CIIydae TPeOYyIOIINM
3HAYUTENBHOMN NONPaBKH. YTO TBOPUTCS, HAIIP., C TOHATHIME «00sI3aTelh-
CTBa», «JIOTOBOPA, «BIAJICHUS U T. II., U3BECTHO BCIKOMY, XOTsI CJIeTKa
CIIEASIILIEMY 3a TEOPETHUECKOH nuTepaTypoil. M 3mecs mosepsiercs, 4To
naxe TeopeTndeckue moHsTH nicht etwas Gegebenes, sondern etwas
Werdendes sind.

[euaraercst mo: LlutoBuy, I1. Jlersru B obmacti rpakaanckoro npasa [Tekcr] /
1. HutoBuu. — XapekoB : YHuB. Tui., 1873. - 72 c.

2 MbI HaOMHKM TOJIbKO nMeHa: Kapia Mapkca, Ponbepryca, Jroputra u Pacnepa.
Bort xak Belpaxkaercst nmocnequuii: «Der Zustand der Nationalokomie ist in der That ein
trostloser geworden. .. zwischen dieser Wissenschaft und dem Leben ein Gegensatz besteht,
der zum Nachtheil der ersteren ein hochst fatales Zeugniss ablegt ... Kaum einer ihror
Begriffe ist anerkannt und klar gestellty PogGepTyc pamyercs oT Takux monoxkeHuit Pac-
nepa.



Pazoen 1. [lenveu 6 obnacmu epasxcoancko2o npasa

Ho eme Gomplie KpHU3uC 3aMETEH B TOM, YTO HA TIEPBBIN IUIAH CTpE-
MSATCSl CTaTh TaKHe MMOHITHS, KOTOPBIC MPEkK e ObLTH B 3arOHE, OCTAHAB-
JIMBaIM Ha ce0e BHUMAaHUE TOJILKO MHMOXO/I0M, HC HAPOUUTO a JIULIIb 110
MOBOY 4ero apyroro. K auciy Takux 3arHaHHBIX, 3a6p0H.I€HHI;IX TTOHATHI
B CUCTEME I'PAXKIAHCKOTI'O IIpaBa OTHOCUTCA U MIOHATHUC JICHET. Mel roBOpuUM
«TIOHATHE JICHETY, a HEe TIOHATHE KIIEHHOCTH», — 3TO IMOTOMY, YTO IIEHHOCTh
WJIH, TOYHEE, IPUYNHBI, 00YCIOBIUBAIOIINE IICHHOCTh — JIS)KAaT OKOHYA-
TEIBHO 32 TIpeIeliaMu TPaXKIAHCKOTO TIpaBa. B obmacTu mocieaHero mo-
HATHE JAaHHOCTH O€peTcsi TOTOBBIM, M B TAKOM BHJI€ OHA MPHUTOJAUTCH,
Harmp., JUId Takux 00001meHui, kakue caeiansl B D. d. V. S. L. 178
u L. 222'. Jlo nmocieaHero BpeMeHu pa3paboTKa BOIPOca O JEHbIax, HE
TOJIBKO C YKOHOMHUYECKOH, HO U C FOPUIUYECKON CTOPOHBI, ObLIa BeJicHa
HE CTOJILKO FOPUCTAMH, CKOJBKO YKOHOMHCTAMH, U, Hamp., ' apTMan? mps-
MO CO3HAETCs, YTO OH OOJIbIIle 00sI3aH MOCIEeTHUM YeM nepBbIiM. CTporo
ToBOps, CaBUHBH MOJKET CUMTATLCSI HaYaBIINM IOPUIUYCCKYIO TCOPUTIO
JICHET, KaKasi TOCIOJICTBYET TeTepb, X0Ts1 y CaBUHBM OBLIH PE/IIIeCTBEH-
HUKH: OH UMeJ npej coboii He Tosbko ['ydenanna, Ho u npyrux. Ho,
no0aBisieT ToT ke ['apTMmaH, 3/1ech 3aMedaeTcs mapagoKcaabHOe Ha Tep-
BBII B3MJISA]l SIBIICHHUE, — UMCHHO IOPHUCTHI, © MKy HUMU caM CaBUHbBH,
HanboJIee CKJIOHHBI ONPEACISTh ICHBIH 110 MX YKOHOMUYECKON (DYHKIIUH,
1 Ha00OpOT, B COYMHEHHUSX IKOHOMICTOB MOKHO HAliTH HauboJee Baxk-
HeWIie yKa3aHus JJIsi TOYHOTO IOPUANYECKOTO ONpeaeieHus. JTo 3a-
Medanne ['apTMaHa Kypbe3HO MOBEpSAETCS OTHOCUTEIBHO PYCCKOH JInTe-
patyphbl: (paKT CIUIIKOM CBEXK, YTOOBI HE yKa3aTh 3/IeCh Ha Hero. B yuenun
0 JIOTOBOPE KYIUTH-TIPOIAKHA BO3HUKACT YACTHBIA BOTIPOC O TOM, MOTYT
JIX A€HBTU OBITHh MPEIMETOM ATOTO JoroBopa? OTBET MOXKETe HAWTH
y 9KOHOMHCTA: «MEHOBAs [IEHHOCTh JCHET HE MOXET OBbITh BhIpaXkKeHa
B IIeHE, TaK KaKk OTHECEHHE JICHET K cCaMHM ce0e TpecTaBisieTcs abcyp-
JIoM». ABTOp MCKall OTBET Ha HHOM BOIMPOC, HO OTBEYAsl HAa CBOM BOIPOC,
OH pa3pelII ¥ Hallr’,

' L. 178 (Ulpianus) «Pecuniae» verbun non solum numeratam pecunian complectitur,
verum omnem omnino pecuniam, hoc est, omnia corpora: nam corpora quoque pecuniae
appellatione contineri nemo est qui anibiget.

L. 222. (Hermogenianus): «Pecuniae» nomine non solum numerata pecunia, sed
omnes res tam soli quam mobiles et tam corpora quam jura continentur.

2 Ueber den rechtlicher Begriff des Geldes u.s.w.

3 M. M. Anekcrierko. «[ocynapcTBeHHbIN KpeauT. Ouepk HapacTaHus TOCYIapCTBEH-
Horo jgonra B Auruu 1 @panuuu. Xapekos. 1872. Beenenue, crp. XX.
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Kak cinyuniicst ykazaHHbIN ceiiuac OPOK TEOPUH I'PaXJaHCKOTrO Mpa-
Ba, MOHATH He TpyaHO. [loaknanka HeiHemHeH Teopun — Corpus juris
civilis, He CTOJIBKO KaK MOJIOXKHUTEIBHBIM, ISHCTBYFOIIUI KOJIEKC, @ CKOPEH
KaK TeOpHs, CO3/IaHHasi PUMCKHMH FOPUCTaMU. Y HHUX MbI Bceraa Oyem
YIUTBCS (MO0 y HIX dTOMY MOYKHO Hay9IHTHCS OOJBINE, YeM Y KOTO JIPy-
roro) yMEHbIO 00pamaThcs ¢ IPUINISCKUMHU MOHATUIMH, TPUEMaM
aHaJM3a, CJIOBOM, METO/Y, HO MX TIOHSITHSI — HE BCET/Ia ¥ HE BIIOJIHE Harm',
J7isi pUMCKHX FOPHCTOB «OTHOIICHUSI TI0 UMYILIECTBY» MPEACTABISINCH
CKOpEl ¢ TOYKH 3pEHUS OTPEOIICHNUS, YeM C TOUKH 3PEHHUS IIPOU3BOJICTBA
B OOIIIMPHOM CMBICJIE 3TOTO CJIOBA, T. €. U B CMBIC]I OOMeHa. TakoB ObLI
SKOHOMHUYECKHI OBIT — TAKOBA U €r0 FOPUANYECKasi TEOpHsi, BOOOIIE Ta-
koBa ero Rechtsordnung?. MiHoro poaa — okpy»karoias Hac 00CTaHOBKa:
HBIHENIHAN commercium ropasjo XuTpee, Ha HHOW OCHOBE, HHOTO CO-
Jep KaHus, 3TO HE OJTHO TOJILKO caMOZIoBOJIbHOE uti frui Bemipto. [Ipexne
YeM JIOUTH JIO TAKOTO TIOJI0KEHUS, BEIllb OOJIBIIIE WM MEHBIIIE HAXOIUTCS
B TIOJIOKEHHH TOBapa, OHA HE cpa3y HOCTUTAET OT MPOU3BOIUTENS JI0 MO-
TpeOuTeNs, He TOBOPS YK€ O TOM, YTO HE PEIIKO ee OKOHYATeNbHas 00-
paboTKa 3aBepIIaeTCs JIUIIb MTOCIIE TOT0, KOT/Ia Ck0 TIPOMJICH Psi/T MCHOBBIX
AKTOB, T. €. COCTABJICHHBIX ¥ UCIIOJHEHHBIX JJOTOBOPOB KYIUTU-TIPOJIAXKH.
Ho ecnu Tak, Tor/1a BEIXONT, U4TO JaHHAS BEIIb (KAK TOBTOPECHUE TIPH TOM
MOJIEITH, KaK OTJCIBHBIN AK3EMITISIP TAHHOTO genus’a) BaKHa TOIBKO KakK
KOHKpETHas, CiTydaitHast (hopma [IEHHOCTH, BaXKHO TO, YTO OHA MOYKET ObITh
J00bITa B OOMEH 1 BEIMEHSIHA Ha YTO-HUOYAb IPYyroe, HACTOJIBKO JKe LICH-
HOE. DTO «HEYTO JPYroe» — MPEek/e BCEro — JEeHbIU. 3HAYUT, BCAKAS
BelIs — vertretbar, Mo)keT ObITh 3aMEHEHa, 3aCTYIJIeHa: B TAKOW 3aMeHe,
3aCTYIUICHUH JIMIIb BBIMICT HAPYXKY LICHHOCTh BEIIH, U BBIHACT B hopme
JICHET.

TakoBO B CYIITHOCTH TEEPh COCTOSIHUAE €CITU HE BCEH, TO OOJBIITHMHCTBA
JIBIDKMMOW HAIMYHOCTH, COCTOSTHUE, TAHHOE HBIHEITHHUM SKOHOMUYECKIM
MOPSIIKOM M, B YaCTHOCTH, YCJIOBHSIMHM HBIHEIIHErO MPOM3BOACTBA. YTO
e, BBHJIy BCErO 3TOT0, FOPUCT MO-NPESKHEMY JIOJDKCH TIOBTOPSITH CBOU

! «He B TOM J1e710, Oy/ieM M MbI IPUMEHSTh PUMCKOE TIPABO MIIH HET, a B TOM, OyeM

JIM MBI JyMaTh no-pumckn». Goldschmidt.

2 Berblii, HO pebe(HBI OYEPK TOTO U JPYroro MOKHO HaWTH B cTaThsx: Scheel:
Der Begriff des Geldes in sciner historischokonmischen Entwickelung; n Die
wirtschaftlichen Grundbegriffe im Corpus juris civilis — B Jahrbucher Hildebrand’a, 6-er
Band. He mano manneix n 'y Popbepryca, B ero Untersuchungen auf dem Gebiete der
Nationalokonomie des klassischen Alterthums, B Jahrbiicher ['mnbpnebpanna, HaunHas
¢ 1864 . A Taxxe, [onpammut B ero Handbuch, ctp. 262, nota 3.
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neduHUIIA TpaBa coOCTBEHHOCTH U ero vindicatio? OH MOXET ITOBTOPSITh
9TH I1e(PMHUINAN, COCTABICHHBIE U3 TAHHBIX COBCEM HHOTO TIOPSIIKA, TOIb-
KO KTO moiimeT ero? Ecnm ke 0OH XOUeT B3ATh MaTEePHAIOM JIJIsl CBOUX
TOJIO’KEHUH ¥ CBOMX BBIBOJIOB OTHOIIIEHUS B TIPEICTABICHUN HBIHEIITHETO
TopsiiKa, B TAKOM ClIydae eMy HeoOxomuMmo: 1) 1o kpaitHeit Mepe OTHO-
CHUTEIBHO IBH)KAMOCTH CBECTH ITOHATHE TIPaBa COOCTBEHHOCTH Ha ITOHATHE
BiazieHus'; 2) eCliv He Ha MECTO, TO XOTh PSAIOM C res corporales BEICTaBUTh
JPyTroe TMOHATHE — «IMYIIIECTBOY», Kak puMckoe familia ¢ omHO# ero cTo-
ponsl, kak em Komplex nur von gleichartigen Grossen ...einer gewisser
Art, die wir eben darum «Vermogensrechte, auch wof «geldwerthe», oder
schitzbare Rechte nennen?. Ho 06a TpeboBaHmst MOTYT OBITH BHIITOTHEHA
JIMILb T0JT YCJIOBUEM, YTO CYIIECTBYET U3BECTHBIM PO/JI BEIllei, KOTOPHIN
CIoco0eH 3aMEHHUTH CO0O0M BEIlb APYroro pojaa U caM MOXKET OBITh 3a-
MEHEH. DTOT pOJ BeIIeH, 3To tertium comparationis — JEHBIH.
CkazaHHOE COCTOSIHUE JBIKMMOW HATMYHOCTH TIOSBUJIOCH HE cpasy,
OHO HE 3aKOHYEHO BIIOThH M TENEPb, HO JIEJ0 B TOM, YTO pa3 IOPUCT UMe-
eT repeJi coO00H TaKoe COCTOSIHHE, OH JTOJDKEH HAPOUHTO, & HE CITy4alHO,
OCTaHOBHUTH CBOC BHUMaHHE Ha CKa3aHHOM tertrum comparationis. TyT oH
MOJKET COCTIaThCs Jake Ha MIPUMEpE TeX jK€ PUMCKHX IOpUCTOB. Jis u3-
BECTHBIX IIEJIeH, IM MTOHAJOOMIOCH BRICTABUTH IOHATHE UMYIIECTBA, KaK
LIEJIOTO, COCTOSIIIIEr0 U3 OJHOPOJHBIX BEIMYNH, — OHH €T0 U BBICTaBHIN
B BHJIC U3BECTHOTO peculium pabos. Jlanee, yIIOMSHYTOE COCTOSTHUE IS
TIBIDKUMOCTH, TIPH KOTOpOoM Oostee u OoJiee SBIsETCs 6e3pa3imaHON KOH-
KpeTHas Gopma OTIEIBHOH res, He OBbIJIO YIYIIEHO W3 BUIY PUMCKUMHU
IOPUCTaMH, — €TO OHH B3SJIH B pacyeT, KOTa, B HHTepecax o0padaTrIBa-
TOITIEeH TPOMBIIIITIEHHOCTH', IIPOTPECCUBHAS IIIKOJIA BBETA OCOOBIH CII0c00
mprobpeTeHus mpaBa coocTBeHHOCTH, specificatio?. Ho 1o Takoro 6e3pas-
TUYUS KOHKPETHOW (POPMBI, KOHEYHO, MTPEK/I€ BCETO JOMIIN CAMH KE
neHbsrn. [[puHATE 1 B pacueT Takoi pakT B pUMCKOU TEOPHH B TOM BHIIE,
B KaKOM OHa JIOIIIa JI0 HAaC, HE C 3aKOHYEHHBIM HO C 0OOPBaHHBIM pas3-
ButueMm? Jla, mpUHATH, U B JOKA3aTEIHCTBO PEKOMEHIyeM BHUMATEIIEHO

! Kakas MopuduKaiys Hy»KHa JUls ONIPeIe/ICH s IpaBa COOCTBEHHOCTH Ha HEBHKHU-
MOCTb, KaK CKOPO 3aBOJISTCS [I03EMEIbHbBIC KHUIH, MBI 3/16Ch HE KacaeMCsl.

2 Becker B Zeitschift Ponpammura. 17 Bd. Crp. 381.

* Dankwardt, Nationalokonomie und Jurisprudenz.

4 D.d.AR.D.L.7,§ 7. Cum quis ex aliena materia speciem aliquam suo nomine
fecerit, Nerva et Proculus putant hunc dominum esse qui fecerit, quia quod est, antea nullius
fuerat.
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MIPOYECTh M CIAUYHTH ABa clienyromux ¢parmenta: L. 78. D. d.Solut. Si
alieni nummi inscio vel invito domino soluti sunt, manent ejus cujus
fuerunt; si mixti essent ita ut discerni non possent, ejus fieri qui accepit in
libris Gai scriptum, ita ut actio domino cum eo qui dedisset furti competeret.
Teneps L. 5. D. d. R. V., Ulpianus libro sexto decimo ad edictum. Idem
Pomponius scribit: si frumentum duorum non voluntate eorum confusum
sit, competit singulis in rem actio, in quantum paret in illo acervo suum
cuique esse: quod si voluntate eorum commixta sunt tunc communicata
videbuntur et erit communi dividundo actio. [lo-Buaumomy, pakTrdeckas
THII0TE3a 000MX (ParMEeHTOB COBEPIICHHO OJ{HA U Ta K€, U B TOM U JIpY-
TOM HJIET pedb O quantitas, Mo-BHIMMOMY CII€IOBAIO OBl OXKHIATh, YTO
TUIIOTe3a MepBOro gparmMenrta OyAeT pelieHa Tak ke, KaKk ¥ CHUIoTe3a
BTOPOTO0. A MEX/Iy TEM PEIICHUE BHIXOIUT PA3IUNYHO, OJIarofapsi, OUueBH/I-
HO, JIUIIIL TOMY, YTO B TIEPBOIl rUIoTe3e — quantitas — nummi, a BO BTO-
poii — quantitas — frumentum. Akkypciit (Glossa sublin.ad L. 78) 3ameua-
eT, uro secundum quosdam hic est casus quo fur rem furtivam dando
dominium transfert. Glossa marginalis nmpu6aBmnsier: solutio roconciliatur
nummorum immixtione, a 9To0bI T0T00HOE 00BICHEHUE BBEIXOIHUIIO TIPAB-
nonoaoOHee, cIoBO mixtio 00bsicHEeHO nMpubaBKoii: cun aliis nummis.
VY T'orodpena (B ero uzpanuu Corpus juris civilis) kaxkyIascs 3KCTpaBa-
raatHOCTh L. 78. D. d. Solut, o0bsicHera kopoTko: Immixtio (mouemy He
mpocTo mixtio?) habet vim consumptionis, consumptio vim solutionis.
B sToM 00BsicHeHNH ABa ITOpoka: 1) petitium principii — moueMy immixtio
habet vim consumptionis? 2) ¢puxnus, — 100 04eBUAHO, OT iImmixtio emie
HUKAaKOW consumptio Il CaMoro corpus immixtum HE TPOUCXOIHUT.
Mexny Tem oObsicHenust [ toccsl 1 ['oTohpoia mocy KUt HaqaaoM JUist
TOCIIO/ICTBYIONICH U Tereph TEOPUH', MO KOTOPO# nmpuBeaeHHbIH L. 78
TPSIMO OTHOCHTCS K pyOpHKe, O CIIoco0ax MpuoOpeTeHus MmpaBa cOOCTBEH-
HocTH, B L. 78 uiet peub 00 immixtio, commixtio, Kak OJJHOM W3 BHUJIOB
accessio. B 1867 romy bexman? caMbIM HarIsIHBIM 00pa3oM IOKa3aj, 4To
L. 78.D. d. solut. He UMeeT HUKaKOTO OTHOLICHUS K aCCessio, MOTOMY YTO
«Eine blosso rdumliche Beziehung kann fiir sich allein unmdoglich der
innere Grund einer Eigenthumsverdnderung sein®. L. 78 npuBoauT, Harp.,

! Omna TIOBTOPSAETCA ITOYTHU BO BCEX y‘leGHVlKaX, C TAKMMH HJIM UHBIMH U3MCHCHHUSIMU.

2 Academisches Programm. K coxxalieHnto, Mbl He MOIIIH 00BITH CaMoii MOHOTpaduH,
¥ 3HAKOMBI C HEIO TOJBKO Mo IurataM y ['aprmana. Crp. 21.

3 bexma, ctp. 24 (y 'aprmana, ctp. 21, nota 2).
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l'aptmana x Tomy mosnoxenuto, dass das Recht fiir das Geld als solches
ein ganz anderes Princip des Eigenthumsschutzes anerkennt, wie fiir alle
andere Sachen'.

Uro npuHIHIL, BeIpakeHHBIN B L. 78, BpIpaboTaH B mO3HEIIICE Bpe-
Ms1, MOYKHO BHJIETh U3 IPYTHX (parMeHTOB, T1e BHICKa3aHO HAYAIIO TPH-
JIO’)KEHUs cTporoi vindicatio v 10 OTHOIIEHHUIO K JieHbIraM, Harp., L. 67.
D. 23, 3 d. jure dotium, L. 11, § 2. d. reb. cr. u apyrux. Ho HOBOe Hayaio
L. 78, npoBo3rnameHHoe TOJIbKO AJIs IEHET, MOCIYKUIIO TOUKOU OTIpaB-
JIEHUS IS Pa3BUTHUS YUEHHUS O TIpaBe COOCTBEHHOCTH Ha JIBIKHMOCTH
B HOBOM EBpomne. He cTonbko onupasichk Ha 3TO Havajio, CKOJIbKO MPUIU-
pasich K HEMY, CHaYaJjla UTAIbSHCKHE FOPUCTHI, 2 TIOTOM CaKCOHCKAs CY-
neOHast TPaKTUKa BBEIH BOOOIIE TBIYKUMOCTh B TAKOE JKE IMOJOKEHHUE
OTHOCHUTENBHO Vindicatio, B KaKOM OKa3aJUCh IIEPBOHAYAILHO IEHBTH 110
L. 78. D. d. solut®. Takum 00pa3om, 3alyMaBIIKCh HaJI ICHbIAMH, FOPUCT
HE MOKET HE JIOJyMAaThCs JI0 TOT0, YTO OJTHO U3 KOPEHHBIX TIOHSATHI TpaK-
JAHCKOTO TPpaBa, MOHATHE TpaBa COOCTBEHHOCTH, €/1Ba JI MOYKET MHUPHO
TIEPETINCHIBATHCA OTHUM Y APYTOTO.

Ho ecth emie oMH pe3oH, 10 KOTOPOMY FOPUCT HE MOXKET HE OCTaHO-
BHUThCSI HA BOIIPOCE O JICHBIaX, OH JOJDKEH OCTAHOBUTHCS, HA HEM €X
professo. /leno B ToM, 4TO B COBpEMEHHOI commercium 3amyTaInch JaKe
OBITOBBIC TIPEACTABICHHS O ACHBTaX, OJ1aro1aps MOSBICHUIO PAa3HOPOTHBIX
JICHeXKHBIX CypporatoB. Takasl myTaHHIIA HE YCTPAHIETCSl SKOHOMHUECKH-
MU YepTaMU; B CAMOM JIeJie, CYIIECTBEHHBIN NIPU3HAK JICHET MOCTaBIISCT-
Csl B TOM, YTO OHO opy/ue oopateHust. Ho Be/ib 320/1HO C IeHbraMH TaKyto
JKE€ pOJIb UTPAIOT caMble pa3HOXapaKTepHbIE OPYIus, U AaKe MHOU pa3
WIPAIOT Yalle, 4eM JCeHbIH. UTO 0 Jpyroi 4epThl, — ACHBIH — MEPHIIO
LIEHHOCTH, TO U 3JIeCh, JIAJKE HE OTBEprasi TAKOr0 3HAYCHUS, HE HYIKHO
3a0bIBaTh OJJHOTO: IIEHHOCTh €CTh, OTHOIIICHUE BEIIH K IPYroi, U B TOM
YHCIIe OTHOIIIEHWE TaHHOW BEIH B J€HbIaX, 3HAYUT, OJTHO OTHOIIIEHUE
n3Mmepsiet apyrue?® KoHeuHo, KTO TMOKYyIaeT WK MPOJACT, U HE TyMaeT
TPETUPOBATH HYKHYIO CYMMY Kak tertium comparationis. Hakonerr, TpeThs
YyepTa — ACHbI'M 3aKOHHOE CPEJICTBO TUIATEeXa, HECKOJIBKO CMYIIIAETCs TEM
00CTOSITEILCTBOM, UTO MHOM pa3 TaKo# ke XapaKTep MpHuaaBaics He

! Taprmaw, ibid. Crp. 31.

2 VluTepecHbie BBIIEPIKKU U3 TIAMSITHUKOB CTAPOT0 U HOBOTO HEMELIKOTO [IpaBa, Harp.
y Kraut’a, Grundriss u. s. w. §§ 82—-83.

3 311ech He MECTO PUBOJIMTH BCE COMHEHHS M BO3PAXKEHHsI, — CMOTP. Harp. Lindwurm,
Die Theorie des Werthes, B Jahrbiicher Hildebrand’s, 3a 1865 r.
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JICHbraMH, a, Harp., M03eMEeJIbHBIM y4acTKaMH', a MOJOKeHHe, OyaTO
TOJIBKO Tpe/yiaras ICHbI'M CBOEMY KPETUTOPY, JOJDKHUK MOYKET MTOCTABUTh
MOCJIETHETO B COCTOSTHUE mora accipiendi? omsATh TaKU HEBEPHO, — TOIIK-
HHUK MOKET BbI3BAaTh CKa3aHHOE COCTOSIHUE, JIULIb MIPpeiaras KpeauTopy
npeaMeT 00s3aTeNbCTBa, @ TAKKM MIPEIMETOM MOTYT OBITh M HE JCHBIH.

Tak unu uHaue, HO eCTh, 3HAYUT, PEHINTEIBHBIC TIOBOIBI U JIJISI FOPHCTA
COCYHTATBCS C MOHATHEM JIeHeT. MBI U IOIPOOOBAJIH 3TO CJeNaTh, U TaK
KaK cpa3y ke 0Ka3aJoCh HECKOJILKO POJIOB JICHET, TO TIPHUIIIOCH PEITUTh
BOTPOC, C KOTOPOTO K¢ HavaTh? MbI HAYaJld ¢ 3BOHKOW MOHETBI, CTYITHB-
LM TAaKUM 00pa3oM Ha Ty I0pOry, Kakas yKa3zaHa 3/1eCh IePBbIM 3HATOKOM
B BOTPOCAxX MOJAOOHOTO pojia, corfacuBIINCh Harepen, uto Jede nicht
allein wirtschaftliche, sondern auch juristische Geldtheorie muss von dem
naturgemassen wie regelmassigen Sachverhalt ausgehen, dass prinzipiell
nur das Edelmetall und zwar in Congruenz des Metall — und des Nenn-
Werthes wahres (vollkommenes) Geld ist’. IIpuem yaaincs, no kpaitneii
Mepe, HaM Tak KaKeTCs, — yaJiCsl B TOM CMBICTIE, YTO Mbl HE BIIaJIH, HATP.,
B X0Is14yI0 popMyny (paHIy3CKOil IOpHCIPYACHIIMH?, CTIACIUCh U OT
JAPYTUX KpailHOCTEH, B poje MOnbITKU J{fopuHra® MoA4MHUTH MOHSATHE
JICHET TIOHSTHIO KPEeIUTa, WiK B poje Bo33peHus (Junusypm u PaBur),
Oy/ATO MOHETa — COOCTBEHHOCTh TOCY/IapCTBa, & YACTHBIM JIUIIAM JTUIIb
MPEOCTABICHO MOJIb30BAHUE 3TOK COOCTBEHHOCTHIO. Pe3ynbTaT cam co-
0010 MOMYYHJICS] TAKOM: MJIM 3BOHKAsi MOHETA, MJIM 3HAKW KpenuTa, T. €.
WX IGHBTY, WM KpeuTHbIe Oymaru. CreoBarenbHo, TOHITHE JICHeT —
MIPEXJIe BCEro MOHATUE BEIIN, ICHBI'H MIPEXKJIE BCETO CYIIECTBYIOT PUOEL,
a roCyJIapcTBO, KaK CIpaBeUTHBO 3aMevaeT Porep, TOIbKO yCoBepIaeT,
3aKaHYHMBACT TO, YTO BO3HUKACT M CYNIECTBYET JI0 Hero u 0e3 Hero. Tak
YTO, CIIEI0BATENbHO, JABHUN CIOD, MOAHATHI elie APHCTOTENeM, — Cy-
LIECTBYIOT JIM ICHBIH QUO0€EI WIH VOUQ, Pa3peliaeTcs MPOCThIM MOJIOKe-
HHEM, YTO B TOCYJapCTBE OHU CYIIECTBYIOT U @docl U vou@. Kontpacr,
KaKO# OKa3bIBaeTCsI MEXTy JACHbI'aMHU U KPSIUTHBIMU 3HAKAMHU, HA MaJio

! JIbrotsl, npeiocTaieHuble Lle3apem BeTepaHaMm.

2 MBI TOBOPHM: B COCTOSIHME mora accipiendi, XOTs 5TO M HE COBCEM TOUHO, — CIIEII0-
BaJ1o ObI cKka3arh post moram u T. A. cM. Knierp, Die Mora des Schuldners. B cBsi3u ¢ no-
HATHEM mora accipiendi ctaBuT nousTHe JeHer, Hamp. JImaasypwm: es ist Geld, was der
Glaubiger verlangt, verlangen dart, ja menr noch verlangen muss. (Janrbiicher Hildebrand,
B MIPUBE/ICHHOI BBILIE CTAThE).

3 Goldschmidt, Zur Rechtstheorie des Geldes, B ero Zeitschrift Bd. 13, ctp. 375.

4 «/lensru — 0603HaYCHNE LEHHOCTID).

5 Cm. ocobenno ero Kapital und Arbeit.
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HE CTJIXHBACTCS TIEPEXOHOI0 CTYIIEHBIO B BHJIE OyMa)KHBIX JICHET, — pa3
MOCTIEIHUE TIOSIBIISIFOTCS C MOJHBIM MPUHYAUTEIBHBIM KYpCOM, OH TeM
CaMbIM MOMNAIaeT B TIEPBYIO MOJOBUHY KOHTPACTA; HET B HUX TAKOH MPH-
HYJUTEIBHOCTH, TOTa OyMa)kKHbIC JCHBI'M COOCTBEHHO HE TIPUCTAIOT HH
K TOU, HU K JIPYTOil MOJIOBUHE, HO B TIEPBOM, €CJIH HE BO BTOPOM Cliydae,
OH, KaK $513Ba, OJJMHAKOBO pa3zbellacT 00€ TMOJIOBHHBI HAIIIETO KOHTPACTA.
B sTOM oTHOWICHHU MOpHLIIAHUE OyMa)KHbBIX JICHET CO CTOPOHBI IOJIHUTH-
YeCKOI SKOHOMHH TOJIBKO YCHITUBAIOTCS €IIe C TOYKH 3PCHHUS TIpaBa.

W3 Becero cka3aHHOTO 0 CHX MO, MEXKIY MPOYUM, BEITEKAET U TO, YTO
TOJIBKO OBJIA/ICBIIIH TIOHATHEM JICHET, FOPUCT OYJIET B COCTOSIHIH OBJIA/ICTh
JPYTUM TIOHSTHEM, — MBI pazymeeM kpedum. Kak BETHKO BIUSHHE Kpe-
JIMTA, YTO OH YK€ CJeJall ¥ 4ero eIle MOYKHO JKAaTh OT HETo B OyayIleMm,
000 BCeM 3TOM IHCATIOCh U TOBOPHIIOCH OBITh MOKET JIaXke OOIIbIIe, YeM
YUTAIOCh U CiIyIIanochk. Ho i Hac BasKHO 311€Ch TO, YTO MOHSITHE Kpe-
JITA MOCTEINIEHHO HAYNHAET BO3BOIUTHCS HA CTCIICHD MMOHSATHUS FOPUIHYC-
CKOTO'; ¥ UTO TaKUM 00pa3oMm, He (ppasa, a ykazaHue Ha ACHCTBUTEIbHBIH
¢dakT — momoxxenue Pacnepa, dass die Wirthschaftsordnung eine
Rechtsordnung und die Wirthschaftsbegriffe Rechtsbegriffe sind?, u Hu-
Yero CTPaHHOIo, a HAPOTHUB, B MOPSAJKE BEHICH, KOTAa JIyyllne SKOHO-
MUCTBI, B BOTIPOCE O JICHbI'aX, CChUIAIOTCS U ITO/ITBEPIKIAIOT BBHIBOJIBI, JIO-
ObIThIe toprcTamu (Anonb¢ Baruep u CaBuHbHM).

BrinonHeH#e 3a/1a4u, KaKyro [IPeciieI0Ba 371eCh aBTOp, HE Tak ObLIO
JIETKO, HE CTOJIBKO 110 HEJIOCTATOYHOCTH JINTEPATYPHBIX TOCOOHA, CKOJIb-
KO I10 APYTOMY OOCTOSITENBCTBY: 3TO KpaiiHe JeIMKaTHas yepTa, OTAes-
formas sKoHoMHu4Ieckyto Betrachtungsweise oT ropuaudeckoit. MbI XOTUM
CKa3aThb HE TO, YTO HIKOHOMUYECKasi CTOPOHA JOJDKHA OBITh 3all03HaHa, —
HET, HO OCTOPOXHOCTb, KaKas 3/1eCh Hy)KHA, COCTOUT B TOM, YTOOBI HE
BBIZIATh YEro-HUOY/Ib IKOHOMHUYECKOI'O 33 IOPUINYECKOE, U HA00OPOT.
DKOHOMHUECKAsI CTOPOHA, TOBOPHM, HE MOXKET OBITh 3aI103HAHA, HATIPOTHB,
OHA JIOJDKHA OBITh IPUHSTA B PACYET, TOTOMY YTO HHA4YE COBCEM HE OBLI
ob1 nousaT Qakruueckuir Thatbestand paccmarpusaemoro siBinenust. [1o-
JNOOHOE TIepeCTyIIICHNE TPAaHHIIbI ITOCTOSHHO COBEPIIANIOChH, OHO, KaK MBI
BUJICNH, TIOCTaBIICHO B YIpeK caMoMy CaBHHBH, YIIPEK, OT KOTOPOTO, OBITh

! He roBopst 0 monorpaduu I'eiimbaxa, Creditum 1849 roga, Mbr MOJKeM yKa3aTh He
TOJIKO Ha y4eOHHUKH TOProBoro npasa (Hanp. Tohiuu, DHAemMaHa), HO ¥ Ha CIelUalIbHbIC
CTaThH, MOCBSIICHHBIC U3yUCHNIO IOPHIHUECKON CTOPOHBI KPEIUTA, TAKOBBIMH €CTh —
crathsl DHAeMaHa B )kypHane [ompammvura, Bd. IV, n Bd. XII crates Pacnepa.

2 Ueber d. Grundlehren u. s. w. ctp. 98, cpas. ctp. 268 u cien.
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MOXeET, He cBoOoneH u Bunmmelig'. Ho 1 B 9TOM OTHOILIEHHH HEMELIKas
JTUTEpaTypa cenana CIUIIKOM MHOTO JUIS TOTO, YTOOBI HEJIb3s OBLIO XOTh
MpUOIM3UTENBHO TOTIACTh Ha BepHYIo aopory. [lpu m3ydennn Bompoca
0 JeHbrax (Kak u Mpu M3YYSHUH MOYTH BCSIKOTO JPYIrOro) MPUXOAUTCS
OTIpaBAThCs 0T CaBUHBM?, OT HErO OTIPABUIINCEH U MBI M TOJIBKO yike
nocsie CaBUHbBH, TIEPEH/Ist Yepe3 psijl yIeOHUKOB®, MOKHO JIOWTH JI0 ABYX
COYMHCHUIT!, 3HAKOMCTBO C KOTOPHIMH MOXKET CUUTATHCS 3HAKOMCTBOM
C BOTIPOCOM O JICHbraX B €r0 HBIHEIITHEM COCTOSTHHH. ABTOPHI 000UX CO-
YUHEHUH 3aHSJIMCh BOIPOCOM OJHOBPEMEHHO, U HECMOTPS Ha Pa3HUILY
METO0/1a, OIUH HE3aBUCUMO OT JPYTOro, MPUIIUIH K OJMHAKOBBIM BHIBOJIAM,
C pa3HOTJIaCUsIMU BTOPOCTENIEHHOT 0 cBOiCTBA. To, uTO cKka3zaHo y ['onba-
LIMUTA, MOMOJIHAETCA KHUTOM ['apTMaHa B TOM OTHOIIEHWHU, YTO B HEH
ecTb 0co0bIit oTaen (V)3, MOCBAIIEHHBIH 09ePKY HCTOPUHN IOPHIHIECKOTO
MOHATHS JIeHeT. BeIBO/IbI, K KAKUM MPUIUIM OH U ['apT™MaH, I'oiabammMuT
PE3IOMHPOBAIIN B CBOEM JKypHaJe®, a OTHOIICHHE, B KAKOM OHH HaXOJIsAT-
cs ¢ 'aprmanom, [onpammuT cam onpenenset Tak: «B merone uccneno-
BaHUs Mbl 002 OJJTMHAKOBO UCXOJUM U3 TOT'O MOJIOKEHUSI, UTO U JJIsS
IOPHUJIMYECKON TCOPUH JICHET HaJIe)KHas 0Iopa MOXKET ObITh J100BITA
TOJIBKO ITyT€M BHUMATEIbHOTO HAOIIOAEHUS 3aKOHOB U (DaKTHIECKUX
JAHHBIX YKOHOMHYECKOI'0 TIOPSIIIKA, U UTO Jlajee, FOPUIUUECKOE TOHATHE
JIEHET 10 HEO0OXOJAMMOCTHU JOJIKHO OBITh YK€, YEM PaCILIbIBAIOIIEECS
SKOHOMHUYECKOE MOHSITHE, APYTUMHU CIOBAMHU, — UTO HE BCE, YTO JCHBIU
B DKOHOMHYECKOM CMBICIIE€, MOXKET OBITh MOABECHO MOJI OJTMHAKOBHIC
npuHUUIel npasa. Ho, ¢ Ipyroil CTOpOHSI, pa3HULIA B METOJE UCCIIEI0BA-
HUS TECHO CBSI3aHA C pa3jinMyacM 3aJauyM, Kakasl IOCTABJICHA KaXIbIM M3
Hac. A UMEHHO, sl CTPEMIJICS K TOMY, YTOOBI BEICTPOUTH TIOITHYIO CUCTEMY
SKOHOMHUYECKOU U IOPUIUUECKON TEOPHUM JICHET, ISl Yero sl ctapajics
HalTH ceOe MPOUYHYIO OTIOPY B aHAJIN3E CIIOKHON KOMOMHAIIUN Y KOHOMH-

! Cwm. ero Lehrbuch, B wactHocTr § 256.

2 D. Obligationenrecht. Bd. §§40-48.

3 3[[er MbI HC MOXXEM HEC 3as4BHTH COXKAJICHHS, YTO HEC MOIJIM UMCTh IO pyKaMH
MmoHorpadpuu PaBura (manmewatano cHawana B Archiv Staatswissenschaftlicher
Abhandlungen, Bd.I. Heft 1. (Lubeck. 1862 r.), a mocie nosiBuiach B BHIE OTAEILHOTO
orrucka), Hu Bd. X1 Krit. Vierteljahrschrift, rae momemniena pernensus Karlowa xHa kHUTY
[Taprmana. Ho uto 1o PaButa, ero B3misasl uznoxensl y I'aprmana u lonpammura.

4 Goldschmidt, Handbuch des Handelsrechts. Bd. I, 2-¢ Abtheilung, ctp. 1060—1231.
Erlangen, 1864—1868. Hartmann, Ueber den rechtlichten Begriff des Geldes und den Inhalt
von Geldschulden, Braunschweig, 1868.

5 Crp. 111-130.

¢ Bd. XIII, 367-390, Zur Rechtstheorie des Geldes.
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YEeCKHX JIAHHBIX B UX UCTOPHUYECKOM pa3zBuTuu. Uto xe jo0 [apTmana, o
caM Ha3bIBaET CBOIO MOHOTPA(HUIO TOJHKO KPUTHUICCKHM JIOTMOJHEHHEM
K OOIIIEN3BECTHOMY ¥ 3HAMEHUTOMY «H3JI0keHn 0» CaBunbu. OTCIo1a TO,
YTO CaM BITOJTHE 3HAKOMBII ¢ 3KOHOMUYECKUMU JJaHHbIMH, ['apT™MaH rpe-
MoJIaraeT Takoe k€ 3HAKOMCTBO Y YUTATEIs, [IOTOMY pa3Be CIy4aiHO OH
HaMCKacT Ha CKa3aHHBIC JaHHBIC, TOJIbKO MUMOXO/I0M 3aTparvBast HC OAUH
13 BKHEHINHX IOPUINYECKUX BOMPOCoB. Jlanee, cooOpa3Ho ¢ XapaKTepoM
CHCTEMAaTHYECKOT0 PYKOBOJICTBA, 51 OOJIbIIIE CHHTETHYCCKH Pa3BUBAO TEC
FOPUIHYECKUE TTOJI0KEHUS, KOTOPBIC IPUMEHHUMBI K «JIEHbI'aM» B TECHOM
FOPUIMYECKOM CMBICIIC, WU, KaK Sl BRIPAXKAIOCh, K «IIOJHBIM JCHBraM)
(vollkommenes Geld), 1 TOJIBKO HE yIycKaro U3 BUAY 3aMETHTh, €CIIH TO
WK JPpYyroe€ u3 TaKux MOJI0KEHUN JOJIZKHO OLITH IIPUHATO B pacUCT U JJIs1
«JieHer» B 0oliee IMUPOKOM CMBICIE, WM KaK 51 UX Ha3bIBAtO, JIJISl JICHET
«HETIOJHBIX» U JUTS «JICHEKHBIX 3HAKOBY». UT0 *ke kacaercs ['apTMaHa, oH
0oJbpIIe aHATTMTUYECKU CTapaeTcsl ONPeAEIUTh, YTO Pa3yMeeTcs MOoJ
«ACHbI'aM1» B TCX IOPUANYCCKUX TTOJIOKCHUAX, KOTOPLIC JOJLKHBI UMETH
MPUIOKEHUE K «IeHbram». Pe3ynbTaThl y HEro My MEHsl caMu 1o cebe
JOJDKHBI OBLTH BBIMTH OJMHAKOBBI, HACKOJIBKO S M OH TIOJIBEpracM pac-
CMOTPEHHIO OJTHH U TE€ K€ IOPUIHMYCCKHIE TIOTOKEHHSD.

CouunHEeHUsI, Ha KOTOPBIE MbI CCHUTATUCH B Pa3HBIX MECTaX 3TOTO Tpe-
JTUCIIOBHS, TJIABHBIM 00pa30M OIPENEISIFOT KPYT TeX JTUTePaTyPHBIX I10-
coOwuii, KOTOpbIe OOJbIIIE WM MEHBIIIE UMENN B BHJLy TIPH COCTAaBICHUN
HaCTOHHIeI:I CTaTbu, N€PBOHA4YaJIbLHO BO3HHKIIIECH B BHJE€ HCCKOJbBKUX
JIEKIIMHA B COCTaBE Kypca, YnTaHHOTO B HacToseM (1872—1873) yuebHOM
roay. Mcuucnsate npyrue nocoOusi Mbl HE IMEEM HUKAaKOW HaJI00HOCTH,
U B YaCTHOCTH, YTO JI0 SKOHOMHUUCCKOU JIUTEPATYPBI 3 HEEC Mbl CITPABIIS-
JIUCh TI0 TIPEUMYIIECTBY C TAKMMH COYMHCHUSIMH, KOTOPBIC 0OJIee MU
MEHee MPEAINOIaralTcs 00IIen3BeCTHRIMU. A TioToM, — weiter will ich
mich nicht ergehen in Selbstanklagen und Entschuldigungen, durch welche
wirkliche Fehler ja doch nicht besser, und rechte Recensenten nicht milder
werden (Brinz).

Xapwvkos.

20 Despana, 1873 e.

§1
B y4eOHMKax rpakJaHCKOTO MPpaBa yueHHe O IeHbrax, 0OBIKHOBEHHO
nzjaraercs B otaese 00 00s3aTenbCTBaX: TyJa OHO OTHECEHO U B YUCHUH
Metiepa. Ho MBI He BUIMIM TOCTaTOYHOTO PE30HA OTHOCUTD YUEHHE O JCHb-
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rax B y4eHne 00 0043aTenbCTBaX, BBIACIATh YACTHBIA BOMIPOC O IOPHIHU-
YECKHUX CBOMCTBAX JCHET M3 OOIIEro BOIPOCa O CBOMCTBAX Pa3IMYHBIX
JBIKUMOCTEH, res corporales; He BUANM TaKOTO pE30Ha [TOTOMY, YTO XOTS
JIEHBIW 9aCcTO MTPAIOT PO OPYIUS ISl COBEPIICHHUS KaKOTO-IH00 I0pH-
JUYECKOTO aKTa, KOTOPBI M3BECTEH MO Ha3BaHMEM IUIaTexa (solutio),
WK BOOOIIE YIOBIECTBOPEHUS, U KOTOPBIN €CTh HE YTO MHOE, KaK HCIIONI-
HEHWE 00s3aTeNbCTBA; HO B TAKOM CiIydae HYXHO OBLIO OBl OTHECTH
K y4eHHIO 00 00s3aTesIbcTBaX M BOOOIE BONPOC O HEPACTIO3HABAEMBIX
JBIDKUMOCTSIX, KOTOPBIN TOXKe UTypupyeT (M He Tak PEeJKO) B UCTIOJIHE-
HUU Pa3IMYHOTO Pofa 00s3aTeIbCTB, JOT0BOPA, HAIIP. JIOTOBOpA KyTLUTH-
npojaxku, noapsiaa, datio in solutionem, 10roBopa KOMHCCHOHEPCKOTO
u T. . [Toromy ¥ ornvHee n ygoOHee y4eHUe O CBOHCTBaX JICHET pac-
CMaTpUBaTh KaK YaCTHBIHI BOIIPOC B OoJiee 00IIeM YUeHNH O IOPUIHYECKIX
CBOMCTBaxX M Pa3NUYHBIX JABWXMUMOCTEH, ABHKUMOM HaJIUYHOCTH. A TO,
qero 1106por0, MOXHO IMOAYyMaTb, YTO JCHLI'U HE OBIBAIOT npeaAMETOM HU
npaBa COOCTBEHHOCTH, HH JIPYTUX IPaB BEIIHOTO Xapakrepa. JleHbru
(kakue — TMoKa BCe pPaBHO) €CTh MPEXKJe BCEro Takas ke ABHKUMOCTh
B CMBICJIC )IBI/I)KI/IMOﬁ HAJINMYHOCTH, KaK U JPYTIU€ pasHOro poja IABUXKHN-
MOCTH, TOJIBKO YTO JICHBI'M UMEIOT OTPOMHOE IPEBOCXOJICTBO MEPE]T IPY-
TMMU JABUKHUMOCTAMH, IMIPEBOCXOACTBO SKOHOMHUYCCKOI'O CBOP'ICTBa, HO
Jajaeko He 0e3pa3InyHoe U ¢ IOPUANYCCKON TOYKH 3PEHUS. DTO CTAaHET
MTOHSITHBIM, €CJTH CKaXKeM, uTo umyuyecmeo (Oyner OHO UMYIIECTBOM (u-
3MYECKOTO MJIM IOPUANYECKOTO JIHMIA, 3TO BCE PaBHO) B COCTaBE CBOCM
MOXKET UMETh pa3HOOOpa3HBIC YACTH U MEXKITY IIPOYNM — NEHBIH (Kacca);
HO HUKO20A He MOCEem OCMABAmMbCsl HA00A20 Oe3 Mot COCMAGHOU YaACmU
(m. e. Oenez). KOHEUHO, B K&KAOM MMYILECTBE (XO3sHCTBE) OBIBAIOT I1e-
proIBI O€3ACHEKbS (ITyCTOTa KACCHI), HO TAKUE MTEPHOIBI TOJDKHEI OBITH
KpaTKOBPEMEHHBI; TOTOMY YTO, B IPOTHBHOM CIIydae, €Clid 0e31CHEKbE
OJIATCA J0JIr0, MOTYT HACTYIIUTDH OCO6BIC COCTOAHUA YIKE FOPHUIUYCCKOTO
XapaxTepa: 0T HeMCIIPAaBHOCTH JIENO JONIET /10 IPUOCTaHOBKH TUIATEKeEH,
a 3a 9TUM, Hamp. AJIs KyIIa, BIIEPEAn BUANTCS HECOCTOATENBHOCTD. Takoe
3HAYCHUC JICHCT BBITCKACT U3 UX POJIM B TaK HA3bIBAEMOM JICHCKHOM XO-
3siicTBe. IlpaBaa, AeHEKHOE XO3SICTBO PSAAOM C ACHBIAMH JOIYCKAIOT
U IpyTUe «ICHEXKHBIE Cypporarbl», HapuMmep, OyMaXHbIe AEHBbIHU, pa3-
HOTO POJia KpeIMTHbIE OyMaru, BEKCeIs, YeKU U IPOY., CJIOBOM JIOITYCKAET,
(1 maxxe BBI3BIBAET UX HEOOXOAMMOCTH) T€ (DOPMBI, OpYAHs OOpAIICHHS,
KOTOpPBIE XapaKTEePU3YIOT COO0I0 TaK Ha3bIBAEMOE KPEIUTHOE XO3SIHCTBO.
Ho Bce aTH «cypporaTs TOIBKO cyppocamsi, OHU HE OIMMEeHsI0M, a TOIb-
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KO cOepezarom JIeHBTH. 3]1eCh MUMOXOJIOM, B OTBET Ha T, HAM Ka)KETCs,
HECOBITOYHBIC HAEKbI, OYITO HACTAHET KOTJAa-TO 0C000€ KPEAUTHOE
XO3$II>'ICTBO, B KOTOPOM MCUYC3HET CaMO IMOHATHUC O ACHbI'aX, 3aMCTUM, UYTO
BCE TH HAJICXK]IBI HAM KaXKyTCsl TPEKPACHBIMHU TEMaMH JIJIsl KOHBEPCAITUH,
U TUIOXUM YTEIICHUEM [T TeX, KTO HE XOYeT WM HEe MOXET MPHUCIOCOo-
6I/ITBC$I K METAJINIMYCCKOMY MEXaHU3MY NCHEKHOT'O XO35[I71CTBa, " JyMaroT,
YTO CIAJWIH Obl ¢ MEXaHU3MOM MAMUPHBIM. 3a4eM JKe 3aKpbIBATh I1a3a
Ha Ty UCTHHY, YTO TaK Ha3bIBAEMOE KKPEIUTHOE XO3HCTBOY» HE UTO HHOE,
Kak TO JK€ caMoe, TOJIBKO YCOBEPIICHCTBOBAHHOE, XO35CTBO JICHEIKHOE,
YTO BCE €ro MPEJIeCTH TOJILKO TOT/IA HE MPU3PAYHbI, KOTIa HAPHCOBAHBI HA
MeTamTndeckoM (Gore. MexaHi3M KPEAUTHOTO X03HCTRA HE TIOM/IET B X0/,
€CJIM OH HE OMHUPACTCs Ha «cepeOpsiHbIid pyOsb». Ho 3T0 — BCKOIIB3b;
a TI0Ka, B BUJIC BBOJIHBIX 3aMEUaHHM, YKaXKeM €Ille Ha HECKOJIbKO OOIIUX
TOYEK 3PEHUSI, C KOTOPBIX MOXHO Pa3miis/IeTh 3HAUCHbE JACHET IS pas-
JIMYHBIX PYKOBOAAIIUX MOJI0KEHUI rpaX1aHCKOT'O I1paBa.

§2

Wrak, Bo 1-X, JICHBI'H SIBJISIIOTCSI HE TIPOCTO OOBIKHOBEHHO, HO, JI0
M3BECTHOU CTENEeHH, HEOOXOAUMOIO COCTABHOIO YaCThIO BCSIKOTO HMYIIIE-
cTBa (KakK I1eJI0T0, KaK X03siicTBa). Bo 2-X, mpeaMeT BCIKOTO UMYIIIeCTBEH-
HOTO TIpaBa, OyJIeT JIU 3TO deticmeue, Belllb, IBUKUMAs HJTU HEJIBH)KUMas,
BCE PABHO, JIOJKCH ObITh HEMPEMEHHO CIIOCOOCH K OICHKE Ha JICHBIH,
ITOTOMY YTO MHAaue B OOJBITUHCTBE CIIy4aeB CTAHET HEBO3MOXKHOH Cy1e0-
Hasi, KICKOBasi OXpaHa UMYIIICCTBCHHOTO rpaBa. KakoBo Obl HU OBLIO J1aH-
HOE MPaBO 10 CBOEMY MPEAMETY U COJACPIKAaHUI0, OyIeT JIU 3TO MPaBo
COOCTBEHHOCTH, MPABO I0JIb30BAHHMSI, TIPABO JOJITOBOE, BCE PABHO, €TO
cyneOHast 0OXpaHa HEBO3MOYKHA 03 OLIEHKH, [IOTOMY YTO, HAIIp., B CIIy4ae
YHUYTOXKEHUS, TIOPUM MPEMETa MpaBa, UIU B CIydae HEHCIOTHCHHUS
00s13aTeIbCTBA, OCTACTCSI TOJILKO OJTHO: OTBICKUBATH UHMepec, a TIPU OTIpe-
JICIICHUH, UCYMCIICHUH HHTEPECa TAaKOTO MM MHOTO UMYIIECTBEHHOTO
MpaBa, B CyJie BCE CBEAETCS K MEePEeBOY IICHHOCTH HAPYIICHHOTO MpaBa
Ha CyMMY jieHer. EcTh 0/THaKoO OJTHO MMYIIIECTBEHHOE IPABO, OTHOCUTEIb-
HO KOTOPOT0, MOKaIyl, MOYKHO CKa3aTh, YTO IO PYCCKOMY MPaBy OHO HE
JIOMyCKaeT OIEHKH, 3TO — MPABO CTAaTh HACICIHUKOM, MPABO HE HA OT-
KPBIBIIEECS HACIICCTBO, & CKOPEW — [0 OTHOIICHHIO K TAKOMY HACJIE/ICTBY.
DTO MpaBo MOCTABICHO BHE BOBMOKHOCTH JCHEKHOHN OIEeHKH (CT. 1256
1 4. X 1.). O4eBHIHO U3 CKa3aHHOTO, YTO KaK CPEJICTBO K OIEHKE BOOOIIIE
M K OLICHKE CYJIcOHOW B YACTHOCTH, JICHBI'H SIBIISIOTCS OPYJHEM JUIS M3~

18



Pazoen 1. /lenveu 6 obracmu epaxcoanckozo npasa

MEpEHHUS TOTO, YTO HA3BIBAETCS IOPUANIECKUM HHTEPECOM, — FOpUIHYe-
CKUH MHTEpeC — MPEXK/IE BCETO MHTEPEC — ICHEKHBIH, XOTS HE Ha 000pOoTe.
A moTomy, B 3-X, U3-3a CBOCH MOCJICAHEH POIU ACHBIU PACTIPOCTPAHSIOT
KpYT TPEAMETOB 0053aTeIbCTBEHHBIX TPaB, M B YaCTHOCTH PA3IIUPSIOT
cdepy A0roBopoB; Oe3 IeHET MHOTHE JOTOBOPHI CTaJId ObI HEBO3MOXKHBI-
MHU. TaK, HEBO3MOXHBIMH 6I>IJ'II/I 6I>I J0roBOPLI, HAIIPABJICHHLIC HA yCTa-
HOBJICHHE TaKUX 00S3aTeIhCTB, IPEIMETOM KOTOPBIX — MEHCTBUS, CaMU
o cede He MMEIOLINE UMYIIECTBEHHOro 3HaueHus. Ho Oparb mogoOHbIe
HeﬁCTBHH mpeaAMETOM JOIrOBOPOB CTAHOBUTCA BO3MOXHBIM, U BOT KAKUM
ITyTeM: JIOTOBAPHBAIOIINECS CaMHU OIIEHWBAIOT MOAOOHBIN HEBEIEeCTBEH-
HBIH IPEAMET, CaMU [IPUIAIOT MY IOPUINYECKUN HHTEpec OOJIBILIETo WilH
MEHbIIIEro pa3mepa. Jlaree, Obi1a ObI HEBO3MOXKHOM OOJBINAS YaCTh U TEX
JIOTOBOPOB, TPEAMET KOTOPHIX TaK Ha3bIBaEMBIC OMpuUyamenbHvle
deticmeust, WM, TOYHEE, BO3JAEPKaHUE OT TOTO MM HHOTO neiicTBust. Ho,
Onaromaps JeHbpraM, Bce TO BO3MOXKHO — CT. 1528 B ee BTOpOii MTOJIOBHHE
HaXOJUT /s ce0st npuiiokeHue. TakoMy Wi HHOMY JIEHCTBHIO (TTOJIOKH-
TEIBHOMY, OTPHUIIATEIILHOMY ) MOXHO MTPUIATh FOPUIUICCKUN U ICHSKHBIT
WHTEpEC He MOCPECTBOM MPSMOM JOOPOBOIBHON OLIEHKH, & KOCBEHHO,
yepes condicio. HexxenareapHOE COBEPIIIEHHE H3BECTHOTO JICHCTBUS MOXK-
HO B3SITh YCIIOBHEM, C HACTYINICHHEM KOTOPOTO BO3HUKAET 00513aTeIHLCTBO
JIUIIa, COBEPIIUBIIETO TAaKO€ JEHCTBHUE, B MONB3Y JUIA, KOTOPOMY OBLIO
WHTEPECHO He COBEpIIIEHHUE JeCTBHUS, B3sTOr0 3a condicio. TouHo Tax xe
Y TaKOM K€ KOCBEHHBIN MyTh BO3MOXKEH U TOIJIA, KOTJIa UACT peub 00
YCTaHOBJIEHNH 0053aTeNbCTBA, TPEIMETOM KOTOPOTO — JACHCTBHE TIOIOKHU -
TeabpHOe. B 4-x, ecTh 0cob0e I0puANYECKOe TIOHSATHE — JOXO[, T. €. Ta
10Jb3a, TOT MPOK, KOTOPBIM AOCTABIIAET JaHHAs BELb TEM WJIU JAPYTUM
ITyTEeM: FJTH ISHCTBHEM HaTypabHBIX CHJI, KOTA BEIIb 1aeT ozl (fructus
naturales), WM OT MPHUIIOKEHUS K BTN PA3IMYHBIX OPUINICCKHIX CACTIOK
(fructus civiles). DToro pona crocoOHOCTh JaHHOH BEIIH, €€ JIOXOIHOCTD,
OTIATH U3MEPSETCS Ha JCHBTH, U PE3YIIETAT MOI00HOTO H3MEPEHHSI TOXO-
HOCTH OepeTcsi MOTOM 3a OCHOBY IIEHBI caMOi Beuu. B 5-x, B obnactu
TpaXJIaHCKOIr'o mmpaBa M3BECTHBLI TAKHUEC CIIydad, KOrJa HY>XHO Ha BpeMs
3a0BITh, YIIYCTUTh U3 BUAY — KAKOBBI Pa3HOOOPA3HBIE COCTABHBIC YaCTH
JaHHOTO UMYIIECTBA, TOTOMY YTO JUI U3BECTHBIX LIENeH, JaHHBIX 0COOeH-
HOCTSIMH MOJI0KEHUH dTOTO NMYHICCTBA, BaXXHO OIIPEACINTDb HE TO, KAKO-
BBI €70 COCTaBHBIE YaCTH, a KaK BEJIMKA [leHa 3TOr0 UMYIIECTBA, KaK I1eJ10-
r0o, Yero OHO CTOWT, OYJy4YH BBIHECEHO Ha PbIHOK. OJHUMU U3 CIydacB
3TOTO POJia, B KOTOPBIX MPHUXOJIUTCS UTHOPHPOBATH Pa3HOOOpa3ue co-
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CTaBHBIX YaCTCH MMYIIECTBA, IPEACTABIIACTCS JIMKBUIALINS J0JICH TOBa-
pHIIECTBa, KOTJIA IPEKPAIAeTCs CYIIIECTBOBAHME TOBAPHIIIECTBA — KAKOT'O
OHO CBOICTBa, TOPrOBOE MJIM HET, AKIIMOHEPHOE HITU HHOE, 3TO 371eCh 0e3-
Pa3IMyYHO, — TOT/Ia MPUBOIUTCS B M3BECTHOCTh BCS MAacCa TOBAPHILIECKOTO
HMMYIIEeCTBA, CHAYaNIa y3HACTCS, YTO €CTh B HAJTMYMH M BOOOIIIEC KOHCTATH-
pYETCs aKTHB; 3aTeM KOHCTAaTHPYETCS IMACCUB, U TOJIBKO yKE MOCJE TOTO,
KaK OIPE/ICIICHO OTHOIICHUE aKTHBA K IMaCCHBY, BO3MOXHA Ta FOpUIHUC-
CKasl oneparyis, Kotopast Ha3bIBaeTcs auksudayueti. Ho v Bo BpeMs cyiie-
CTBOBAHUS TOBApHILECTBA €CTh Apyrasi Olepalus, KOTopas OIsITh BO3-
MOJKHA TOJILKO IIPY TAKOM 3aIl03HaHUH Pa3HO00pa3rs COCTaBHbBIX 4acTei
HUMYIIECTBA, CBEICHHBIX K 00IEMY 3HAMEHATEITIO, BEIPAXKEHHOMY CYMMO
JeHer. MBI pasymMeeM 3/1eCh BbIBEJICHUE OajaHca — oreparius, KoTopast
NpeAmecTByeT ¥ IOJKHA MPEAIIeCTBOBATh HE YEeMy HHOMY,
KaK pacrpenelieHnIo quBuaeHaa. [Ipyroii ciydail Takoro ke poja —
HecoCmosimenbHOCHb 3]1eCh OISATh, HE3aBUCHUMO OT pa3HooOpa3us co-
CTaBHBIX YaCTEH, HY’)KHO 3HATh IICHY BCErO0 UMYIICCTBA U BCE JIJIsSl TOM e
LIEJH, T. €. YTOOBI OTPEACITUTh OTHOIIIEHUE aKTHBA K IaccuBy. Bee ucuuc-
JICHHBIC U JPYTHUe MOJ00HBIC Cydan ObLIM Obl HEBO3MOXHBI, HE Oy/Ib
JIEHET, FUTA OBLTH OBI ¥ BO3MOXKHBI, OHU OBLITH OBI OTIPEACIICHBI B TTOJIOKHU-
TEJIHHOM IpaBe, COBCEM MHaue, 4eM Ternephb. HakoHell, BooOIe roBops,
MOTYIIIECTBO, BIAcTh (Vermdgen), KOTOPYIO JaeT YEIOBEKY €T0 UMYIIIEe-
CTBO, U3MepsIeTCs O0IIeH CTOMMOCTBIO ATOTO UMYIIECTBA, T. €. TEMH XKe
JICHbraMU. YKe M3 3TOTO BUHO, YTO M JUIS FPaXTAHCKOTO TIPaBa yueHHUE
0 JICHbraX MMEET HE MaJyl0 BaKHOCTh, OOJIbIIIE, YeM YUCHHE O Pa3HOrO
pO/ia «TIICHHBIX U HETICHHBIX Belax». Mbl, KOHCUHO, IMEEM B BH/LY OTO
YYEHHUE C FOPUIUYECKOM cTOpoHbl. HO, MOHATHOE J1eN10, YTO U FopUrUe-
CKOE YUYECHHUE O JICHBI'aX MOXKET OBITh ITOCTPOCHO TOJILKO HA SKOHOMHUCCKUX
IMOCBLIKAX.

§3

[Tpexne Bcero, 0OpaTMM BHUMaHHE Ha TO, KAKOBBI T€ Pa3IMYHBIC
(hopMBI eHET, KOTOpbIe (PUTYPUPYIOT B COBPEMEHHOM ObITy. Takux Gpopm
HaJI0 PU3HATh TPH, WIH MOXKAITYH, eCIi Obl CYMTATh TPETHIO TOIBKO 32
Pa3HOBUIHOCTH BTOPOM, Make nBe. ITH (GopMbl: 1) 3BOHKAasS MOHETa;
2) OymaxxHble neHbId 1 3) OuinoH. U ropuanueckoe yueHue 0 JeHbrax
JIOJDKHO OTTIPABIIATHCS OT 3BOHKOM MOHETBI; HO MaJIO TOTO, ISl OOJbIICH
MPOCTOTHI U SICHOCTH M3JIOKSHHUSI, MBI TIPEAOIOKHIM, YTO B HACTOSIIEE
BpeMs Mbl HE IMeeM Ipes] co00il HUu OyMasKHBIX JIEHET, HH JPYTHX «CYyp-
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