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B AHoTauis

Y HayKOBII 3anunCLLi BACBITIIOOTbCA NUTAHHA HayKOBOIro O6r'pyHTYBaHHSA
3arasbHOTEOPETUYHNX MPO6EM NPaBOTBOPYOI AIANbHOCTI Yy ranysi KpuMiHanbHOro
npaea, a camMe MofepHi3aL,ii KpUMiHaNbHOro 3aKOHO4aBCTBa, 0COGNINBOCTEN
CTBOPEHHSA KPUMIiHaNbHOro 3aKoHoAaBcTBa YKpaiHM Ta Npo6neM TpaekTopil
KPpUMiHanbHO-NPaBOBOI HOPMU Y NPaBOTBOPYOCTI, 06YMCOBANbHOIO
KPUMIHOMOriYHOro apryMeHTyBaHHA Ta Noro poni B pauioHanisawii
KPUMiHanbHO-NpPaBoOBOI NPaBOTBOPYOCTI, aAanTUBHOCTI KPUMiIHaNbHO-NpPaBoBOI
NoniTUKN YKpaiHU 00 BUpPilLeHHA Npo6eM BOEHHOr o nepioay, KpuMiHanisawii Ta
AeKpUMiHanisaLii noBefiHKN NIOOMHU, BEKTOPIB PO3BUTKY AndepeHuiau,il
KpMMiHanbHOI BignoBiganbHOCTI Ta OCHOBHUX NigxopaiB [0 neHanisau,ii Ta
aeneHanisauii y coepi KpMMiHanbHO-MpaBoBOI NONITUKN, FEHAEPHUX aCNeKTIB Y
KpMMiHanbHOMY 3aKOHOAABCTBI YKpaiHM B YaCTUHIi BCTAaHOBMEHHSA BigNoBiganbHOCTI
3a ceKkcyaribHe HacunbCTBO.

BnpoBag)keHHs pe3ynbTaTiB, OTPUMaHMX y pesynbTaTi AOCAIAXEHHA, CIpUATUMeE
BO,OCKOHaNIEHHKO KPUMiHaNbHO-NPaBOBOI NPaBOTBOPYOCTI.

HaykoBa 3anucka cTaHe B NpUrofi 3aKoHoA,aBLo, HayKOBUSIM, MPAKTUKYOUYNM
npauiBHMKaMm, acnipaHTam, CTygeHTaM Ta BCiM, KOMY LikaBi npob6nemu
KpUMiHanbHoro npaea.
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PerieH3enTu:

OPJIOB I0piii BomoauMupoBHY, JOKTOP IOPUAUYHUX HayK, Ipodecop, 3aBifyBad Ka-
dbeapy KPUMIHATBHOTO TpaBa i KPUMIHOJIOTI HaBYaIbHO-HAYKOBOTO iHCTUTYTY N2 1 XapkiB-
CBKOT'0 HalliOHAJIbHOTO YHiBEepCUTeTy BHYTPIIIHIX CIIpaB;

KHIKEHKO Oxcana OsekcaHZApiBHA, JOKTOP IOPUANYHUX HayK, Ipodecop, npode-
cop kadespy KpUMiHAJIBHOTO IIpaBa Ta KpuMiHosorii HaBuyasibHO-HayKOBOTO IyMaHiTApHOTO
iHctuTyTy HarionanbHoi akagemii Ciry>k6u 6e3neky YKpaiHu.

KoHnenryanbHi 3acay pO3BUTKY KPUMiHAJIBHOTO 3aKOHOJABCTBA YKpaiHU — Bix Mu-
K67 Hynoro no MaiGyTHbOro (TeOpeTHUKO-NIPUKIAZHUI acleKT) : HayKoBa 3alucka /
3. A. 3aruneii-3abonorenko, H. O. AuToHIoK, B. B. Ba6anina, P. I1I. Ba6anmu, /I. O. Bano6a-
HOBa, B. O. Tanemok, M. B. KapueBcrkuii, 0. A. Typsoa, O. B. Xapuronosa. Kuis : FOpin-
koM IHTep, IHCTUTYT fAep:kaBu i mpaBa iMeHi B. M. Kopeuskoro HAH Ykpainu, 2025. 84 c.

ISBN 978-966-667-957-7

VY HayKoBili 3amUCIi BUCBIT/TIOIOTHCA IMUTAHHA HAYKOBOTO OOI'DYHTYBAHHSA 3arajbHOTe-
OPETUYHUX IIPo6IeM IIPaBOTBOPYOL AIUIBHOCT] y Talysi KpUMiHaJIBHOTO IIpaBa, a caMe Mo-
JlepHi3ariii KpUMiHaJIBHOTO 3aKOHOZABCTBA, OCOOIMBOCTEN CTBOPEHHS KPUMIHATIBHOTO 3aKO-
HOZ[ABCTBA YKpaiHU Ta Mpo6iieM TpaeKTopil KpUMiHa/IBHO-IIPAaBOBOI HOPMH Y TIPAaBOTBOPYO-
cTi, 06YMCIIOBATBHOIO KPUMIHOJIOTIYHOTO apryMeHTyBaHHA Ta Horo poii B parjioHasizarii
KPUMiHAJIHHO-TIPABOBOi IPAaBOTBOPYOCTI, aJalTUBHOCTI KPUMiHAJIBHO-IIPABOBOI IO TUKHU
VYkpainu 10 BUpillleHHs pobieM BOEHHOTO IepioZly, KpuMiHasizanii Ta JeKpuMiHai3arii
MOBeiHKYU JIIOAVHU, BEKTOPIB PO3BUTKY AudepeHIialtii KpMMiHaIbHOI BiAIIOBiZaMBHOCTI Ta
OCHOBHUX TIi/IXOZB /10 TIeHasi3aril Ta Aenenantisarii y chepi KpuMiHaIbHO-TIPABOBOI MOMITH-
K4, TeH/JIepHUX aclleKTiB Y KpUMiHaIbHOMY 3aKOHOZABCTBi YKpaiHU B YacTHHi BCTaHOBJIEH-
HA BIATIOBiZA/IBHOCTI 3a ceKcyaabHe HaCHWIbCTBO.

BripoBagykeHHA pe3ysbTaTiB, OTPUMAaHUX y Pe3y/lbTaTi AOCTiZXKeHHs, CIIPUATHME B/IO-
CKOHaJIEHHIO KPUMiHaJIbHO-IIPaBOBOi IIPaBOTBOPYOCTI.

HaykoBa 3amucka cTaHe B IPUroZi 3aKOHOZABLIIO, HAYKOBIAM, IIPaKTUKYIOUUM IIpalliB-
HUKaM, acIipaHTaM, CTyZeHTaM Ta BCiM, KOMY LiKaBi Ipo61eMu KpUMiHAIBHOTO [IpaBa.

Hayxkogy 3anucky nid20moeyieHo 3a pe3yabmamamit BUKOHAHHsL HAyKo80-00Ci0HOT memu
«Konyenmyanvhi 3acadu npagomeopuoi disibHocmi 8 Ykpaiti: pecypcodabe3neueHHs, HOBAUIl
ma pusuxu» (Homep depdc. peecmp. 0125U002053).
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KosiekTuB aBTOpiB:

3ATUHEM-3ABOJIOTEHKO 3051 AnosutiHapiiBHa, JOKTOp IOpU-
OUYHUX HayK, mpodecop, 3aBigyBay BigAity mpobieM KpuMi-
HaJIbHOI IOCTUIIii Ta KPUMIHOJIOTIi [HCTUTYTY Ziep»KaBH i IIpaBa
imeni B. M. Koperpkoro HAH Ykpainu (§ 3).

AHTOHIOK Harasnia OseriBHa, JOKTOp IOpUAUYHUX HAYK, J0-
LIeHT, 3acTynHUK ['onoBu KacaliiiHoro KpuMiHajabHOTO CYZAY
y cknazi BepxoBHoro Cyzay) (§ 6 — nmuranHsa 6.2).

BABAHIHA BikTopia BikTOopiBHa, ZOKTOD IOPUAUYHUX Ha-
VK, podecop, IPOBiAHUI HAYKOBUH CIIIBPOOGITHUK HAayKOBO-
JocyiHo1 Taboparopii 3 mpobsieM yIpaBIiHHA MPABOOXOPOH-
HOIO JisITBHICTIO Ta ii ICHMXOJOTIYHOTO CYynmpOBOAKeHH Ha-
BUAJIbHO-HAYKOBOTO iHCTUTYTY MiCIAAUIUIOMHOI ocBiTU Hartio-
HaJIbHOI aKazieMii BHyTpilHix cipas (§ 1)

BABAHJIN Pacim IllariHoBUY, IOKTOp IOPUANYHUX HAYK, Iep-
MM 3aCcTyNHUK KepiBHUKa Anaparty BepxoBHoro Cyzy (§ 6 —
nuTaHH4g 6.3).

BAJIOBAHOBA /Jlap’s OnekcaHApiBHA, JOKTOpP IOPUAUIHUX
Hayk, mpodecop, nmpodecop kadeapu KpuMiHaIbHO-TIPABO-
BUX AuCHUIUIIH OZECHKOTO ZIEPKABHOT'O YHIBEPCUTETY BHYT-
pimHix crpas (§ 2).

TALIEJIFOK Birtaniii OnekcaHAPOBUY, KaHIUAAT IOPUAUIHUX Ha-
VK, CTaplIui gocmifHuk 3i creriagbHocTi 081 IIpaBo, yieH
Buroi kBamidikariiiinoi komicii cyaaiB Ykpainu, cTapiinii Ha-
YKOBHUH CIiBPOGITHUK BiAALTy IpobieM KpUMiHATIBHOI FOCTHII
Ta KpUMiHoJIoTii [HCTUTYTY Ziep>kaBu i mpaBa imeHi B. M. Ko-
petibkoro HAH Ykpainu (§ 6 — nuranns 6.1).



KosekTHB aBTOpIB

KAPYEBCHKUHI Mukona BitaniioBud, JOKTOp IOPUANYHUX
Hayk, ipodecop, nmpodecop kadeapu mpaBa Ta MyOIiIHOTO
ynpasiiHHA YHiBepcuTety Koposs /laHwia; ToIOBHUM HAYKO-
BUll CIiBpOGITHUK HayKoBoi JabopaTopii mpobieM ITYy4HO-
ro iHTeJeKTy i npasa JlepKaBHOI HayKOBOI yCTaHOBU «IHCTHU-
TyT iHpopMaliii 6e3nexu paBa» HaykoBoro 1eHTpy 1udpoBoi
TpaHchopmarii i mpasa (§ 4).

TYPJIOBA HOnia AuaTosiiiBHa, JOKTOpP IOPUAWNYHUX HAyK, CTap-
N AoCIiAHUK 3i crerianbHocTi 081 [paBo, npoBiAHMI Hay-
KOBUI CITIBPOGITHUK BiAiAimy mpo6yieM KpUMiHAIbHOI FOCTUIIIT
Ta KpUMiHoJOTii [HCTUTYTY Ziep:kaBu i mpaBa imeHi B. M. Ko-
peubkoro HAH Ykpainu (§ 5).

XAPUTOHOBA Osiena BonoamMupiBHa, KaHAWUAAT IOPUAMIHIX
HayK, JOIeHT Kadeapu KpUMiHAIbHOTO paBa HarlioHanibHO-
ro IOpUANYHOrO YHiBepcuTeTy iMeHi fIpociaBa Myzporo (§ 7).
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BCTVYII

OZHUM i3 cy4acHUX 3aBJaHb IIPAaBOTBOPEHHA € GOpPMYBaHHA
KPUMiHaJIBHOTO 3aKOHOZABCTBA, 3ZIJaTHOTO OYyTH MipWIOM CIIpaBe]-
JIMBOCTi B KOHTEKCTi aKTyaJbHUX BUKJIMKIB Mepeli KpUMiHaJbHOIO
IOCTUIIi€I0 B YMOBaX BOEHHOI'O CTAaHY Ta B Iepio IepexiZHOro Ipa-
Bocyazda. Ilonmpu Te, mo B YkpaiHi 3 2019 poKy TpUBa€ 3aKOHOIIPO-
€KTHa poboTa IoZ0 CTBOpeHHA Po60YO0IO IPYIO 3 MUTAaHb PO3-
BUTKY KPMMiHaJBHOI'O IIpaBa NpoeKTy KpuUMiHaJIbHOIO KOAEKCY
YkpaiHu, Bce X He MOKHa irHOPyBaTH MEeBHOIO Mipolo ajbTepHa-
TUBHUU TOIJIAZ Ha IpobeMy BIOCKOHAJIEHHA KPUMiHAJIBHOTO 3a-
KOHOZIaBCTBA YKpAiHU, AKUN y CTUCIOMY BUIVIAZI NpescTaBlIeHUMN
B I[ill HAYKOBIiM 3amuCIii.

[TiAroTOBKa HAyKOBOI 3aIlMCKU CTaja MOXXJIUBOIO 3aBJAAKU yda-
CTi aBTOPCHKOT'O KOJIEKTUBY Y BUKOHAHHiI HayKOBO-IOCHiZHOI Te-
MU «KoHIenTyanbHi 3acafu IpaBOTBOPUO]I AiJIBHOCTI B YKpaiHi:
pecypco3abesnedeHHs, HOBallii Ta pU3UKH» (HOMEp ZAepXK. pee-
cTp.0125U002053) Ta migroToBKM KOJeKTUBHOI MOHOTpadii «KoH-
I[eTNTyaJ bHi 3acasu PO3BUTKY 3aKOHOZABCTBA ¥ chepi KpUMiHATb-
HOI IOCTHIIi».

Y HaykoOBill 3amucIii BUCBITIIEHO aBTOPCbKe OadeHHA mpobie-
MAaTUKU TE€OPETUKO-TPUKIAJHUX aCIEeKTiB KOHIENTYaJbHUX 3acas
PO3BUTKY KPHUMiHaJbHOT'O 3aKOHOZABCTBA YKPaiHU, SIKi CTOCYIOTh-
cs, 30KpeMa, CTBOpPeHHA KPUMiHaJIbHOI'O 3aKOHOJZABCTBA YKpai-
HU, TPA€EKTOPii KpUMiHAIbHO-IPAaBOBOi HOPMU y IPaBOTBOPYOCTI
Cy4acHOTO IepioZy, MoZepHi3allii KpMMiHaJIbHOIO 3aKOHO/aBCTBA
YkpaiHu y CBiTJIi cydacHUX peastiii, poji BiIKPUTUX JaHUX Ta MOXK-
JIUBOCTI MITYYHOT'O iHTEJIEKTy V¥ PO3BUTKY KPHUMiHaJIbHOI'O 3aKOHO-
JlaBCTBa YKpaiHU, aflaliTUBHOCTI KPUMiHaJIbHO-IIPABOBOI MOJIiTHU-
KU YKpaiHU /10 BUpillleHHA [pobseM BOEHHOIO Mepiozy, OCHOBHUX
cbep KpUMiHATBHO-IPABOBOI MOJITUKU HA Cy4YaCHOMY eTalli po3-
BUTKY KPUMiHaJIbHOT'O 3aKOHOZIABCTBA YKpaiHU, a TaK0oX I'eHJep-
HUX CTYZAil y KpUMiHaAJbHO-IIPAaBOBili IpaBOTBOPYOCTi (Ha HpuU-
KJIaZli MiZicTaBu KpUMiHAJIbHOI BiITTOBIZAaJbHOCTI 3a ceKCyasbHe
HacwIibCTBO). KOHKpeTHI NUTaHHA KpUMiHAJIbHOI'O IIpaBa, IO CTO-
CYIOThCA OKpPeMUX KPUMiHaJbHO-IIPAaBOBUX iHCTUTYTIB, a TaKOX
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BCTYII

OKpeMUX BU/IB CKJIa/iB KPUMiHaJbHUX IIPaBOIOPYyLIEHb Y MeKax
HayKOBOI 3aIIMCKU He BUCBITIIOBATHCA.

KonexkTuB aBTOpiB MOXXe He MOALIATH JYMKY KOHKPETHOT'O aBTO-
pa HayKoBOi 3alMCKY, AKa MpeJCcTaBleHa y NIeBHUX naparpadax, i
BUCJIOBJIIOE BJIACHI TTO3UIIi II0J0 OKPEMUX aCIeKTiB PO3BUTKY KPHU-
MiHaJBHOT'O 3aKOHO/IABCTBA YKpaiHU.



§ 1. KOHIIEIITYAJIbHI
3ACA/I1 CTBOPEHH4
KPVIMIHAJIBHOT O
3AKOHO/IABCTBA YKPATHU




CTBOpeHHsA KPUMiHaJIbHOTO 3aKOHOZABCTBA YKpaiHU 06yMoBIIe-
HO psAZOM Ipo0bJieM, MOB’A3aHUX 3 HOTo ¢pparMeHTapHICTIO Ta CyIie-
PEYHOCTAMHU, HEY3rO/KEHICTIO 3aKOHOZABYMX HOBEJ i3 CYyCIUIBHUMU
noTpebaMu, MorubIeHHAM PO3PUBY MiXK 3aKOHOJABUMMHU aKTaMU
Ta eKOHOMIYHMMHM, OPraHi3alliltHUMU, TEXHIYHUMU MOXKJIHUBOCTSIMU
ix peasnisauii, 0 NPU3BOAUTH 0 BUHUKHEHHA KOHKYPEHIil HOPM,
KOJIi3ili YY1 MpOTaJvH y KPUMiHaJIbHOMY 3aKOHOZABCTBi. Huspkui
piBeHBb IOPUANYHOI TEXHIKM KPUMIiHAJIbHOTO 3aKOHOZABCTBA Hera-
TUBHO II03HAYa€ThCA Ha IIPaBO3aCTOCYBaHHI, 110 CIIPUYMHSAE 3He-
BQKJIMBE CTaBJIEHHH JI0 3aKOHOZABCTBA 3 OOKY Cy0’€KTiB IPaBOBiJ-
HOCHMH, YHACJiZJOK 90TO 3HUKXY€EThCA PiBeHb 3aKOHHOCTI ¥ IpaBo-
MOPSIZIKY B KpaiHi. 3 OmIAZy Ha Iie TIoCcTa€ HEOOXiAHICTh MPUNHATTS
HOBUX Y{ BHECEHHS 3MiH /[0 BXXe HasgBHUX 3aKOHIB PO KpUMiHab-
HY BiANOBiZaabHICTh. KiIbKiCHI TOKa3HUKU NPUUHATTA 3aKOHIB PO
BHeceHHA 3MiH o KpuminanbHOro Kofekcy Ykpainu (zani — KK
Ykpainu) ¥ Tux, Mo Habpaau YUHHOCTI MIPOTATOM OCTAHHIX POKIB,
3aCBigUyIOTh Pi3HY AMHAMIKY iX 30ibIIeHHA. 3arajbHa KiTbKICTh 3a-
MPOBA/PKEHUX 3aKOHOZABYMX 3MiH HUHI CTAaHOBUTH KiJTbKa COTEHB'.
Taka TeHzeHIIisT 06yMOBIeHa, 30KpeMa, HeZIOCKOHATIMM pPiBHEM 3a-
KOHOTBOPYOTO IIPOLIECy.

OCHOBHUMH HaIpsAMaMH IIpolieflypa CTBOPEHHA KPUMiHAJIbHOI'O
3aKOHO/,ABCTBA YKPAiHU €:

1) cTBOpeHHsI Mi>XXHAapPOAHUX /IOTOBOPIB;
2) crBopenHsa KK Ykpainu 11 3aKoHiB, fKi BHOCATb 3MiHU /10 HBOTO.

Cama 1o cobi iMIIeMeHTallisi HOpM MiXKHapOAHO-TIPAaBOBUX JIO-
rOBOPiB € HOPMOTBOPUOIO, OpPraHi3aliiHOX, BUKOHABUOIO Ta KOH-
TPOJBHOIO AiA/MbHICTIO. [IpY 1IbOMY aKT iMIUIEMeHTallii Mi>XHapOAHUX
ZIOTOBOPIB Y KpHUMiHaJbHE 3aKOHOJABCTBO YKpPAlHU — IIe OCTaToy4-
HUU TpaHcPOpMALIHUHN aKT, IO Z0AA€E JOTOBOPY CHIN 3aKOHY U Tie-
peazipecoBye 3000B’s13aHHS LIOZ0 MOr0 BUKOHAHHA Cy0’€KTaM BHYT-
PILIHBOZEPKAaBHOT'O KPUMiHaJBHOI'O IIpaBa. MiXXHApOAHi JOroBOpU
HaOWPAaIOTh YUHHOCTI /A YKpaiHU Iic/sa HaJaHHA Helo 3rofiu Ha iX

! Babanina B. B. KpuMiHanbHe 3aKOHOAABCTBO YKpAiHU: MeXaHi3M CTBOPEHHS Ta peaisa-
mii: guc. ... A-pa opuf. Hayk : 12.00.08. Kuis, 2021. C. 20.
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§ 1. KOHIEIITYAJIBHI 3ACA/ITV1 CTBOPEHHSA
KPMMIHAJIbBHOI'O 3AKOHOJABCTBA YKPAIHU

060OB’A3KOBICTb B MOPSAZKY Ta B CTPOKH, IlepesbadeHi foroBopom, abo
B iHIMMH y3romxeHUH cTopoHaMmu croci6. Cy6’eKTH MiXKHApOZHOT'O
IpaBa IIiJ yac iMIvleMeHTallii TIpaBOBUX HOPM, IIIO CTOCYIOTbCSA KPU-
MiHaJIbHOT'O 3aKOHO/[AaBCTBA, BUKOPUCTOBYIOTh MIPABOBi ¥ iHCTUTYIIi-
Hi 3ac00M Ha Mi>KHAPOZHOMY Ta HaIliOHAJTHbHOMY PiBHSIX.

3arasibHa MTPaBOTBOPYICTH IIifl Yac patudikariii Mi>KHapoOAHUX J0-
roBOpIiB B YKpaiHi MOBMHHA 3/iliCHIOBATUCA 3 JOTPUMaHHAM TaKUX
MIPUHITUIIIB:

1) azleKBaTHICTh MTPABOBOT'0 BIUIMBY Ta HWOT'0 BiJIOBiAHICTD Aep-
YKaBHil MOJIITUIL, TpaBoBiii ciMi, colliaIbLHUM peastifAiM B YKpaiHi;

2) BiZICyTHiCTb ab0 JOMyCTUMICTh MOOIYHUX eDEKTIB,;

3) NOBHOTA, KOHKPETHICTh 1 HEHAJIUIIKOBICTh PEery/IlIOBaHH;

4) cBo€YacHiCTh HAOpaHHS MTPAaBOBUM aKTOM YHMHHOCTI;

5) peasi3arliisi MpaBoOBOrO pery/atoBaHHA.

3-TIOMi>K IIPUHIUIIIB CUCTEMHOCTI ITpaBa Iifl 4ac patudikarlii Mix-
HAPOJHUX IOTOBOPIB /10 HalliOHAJIBHOTO KPUMiHAJIbHOT'O 3aKOHO/AB-
CTBa CJIi, BAIOKPEMUTH TaKi:

1) foTpUMaHHA NPUNHATOrO CTPYKTYPyBaHHA IIpaBa Ta B3a€EMO-
BiZIHOIIIEHHA NIPABOBUX AKTIB 3a iXHbOIO IOPUAUIHOIO CUJIOK);

2) BiANOBiAHICTD 32 3aBJaHHAMU U HeCylepewIUBiCTh 3MICTY pa-
TUPIKOBAHOT'O MiXKHAPOJHOT'O ZIOTOBOPY YMHHUM HOPMATHBHO-TIpa-
BOBUM aKTaM;

3) HaABHICTb NOB’A3aHUX i3 paTUdiKOBAaHUM MiXXHAPOAHUM JIOTO-
BOPOM 3MiH /I0 YUHHOT'O 3aKOHOZIaBCTBa>.

Takoxx miz vac patudikaiii Mi>kHapOAHUX JOTOBOPIB [0 HaIlio-
HaQJIbHOT'O KPHUMiHAJIBbHOI'O 3aKOHOZABCTBA BUKOPHUCTOBYIOTh IIPUH-
I[UITA TOYHOCTi ¥ BiAMOBIZHOCTI I0pUANYHOI GOPMHU YUHHOMY KPUMi-
HaJIbHOMY 3aKOHOZIABCTBY YKpaiHU, 30KpeMa:

* Babanina B. B. KpuMiHanbHe 3aKOHOZABCTBO YKpaiHM: MeXaHi3M CTBOpeHHs Ta peaisa-
wii. Tam camo. C. 204.

* Babanina B. B. KpuMiHanbHe 3aKOHOZABCTBO YKpaiHM: MeXaHi3M CTBOpeHH: Ta peaisa-
ii. Tam camo. C. 205.
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