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IlepeamoBa

dopMyBaHHS BIAKPUTOTO JEMOKPATUYHOTO CYCIIBCTBA, CKOHOMIYHI
pedopmu Ta iHII TMOOKI MEPEeTBOPEHHS, Ki BIAOY/IMCS B HAILIM KpaiHi 3a
POKH HE3aJIeKHOCTI, BIAKPHIIM Mepe]l TpOMajsiHaMK YKpaiHu Ta cy0’ eKTamMu
TOCIOAAPIOBaHHS HOBI MOYJIMBOCTI JUIsl y4acTi y MPUBAaTHUX BiTHOCHHAX
MbKHapoAHOTO Xapakrepy. [[puramanne cbOroIeHHIO CTpiMKE 30UIbIICHHS
TPAHCTPAaHUYHUX 3B SI3KiB (PI3MYHHUX Ta IOPUIMIHUX 0CI0 3yMOBITIOE 3pOCTaH-
Hsl yBard JI0 TaKoi rairysi, sik Mi>kHapOJIHE IPUBATHE ITPaBo, 3 00Ky HE TUTbKU
MIPaBOBOI HAYKH, aJie i 3aKOHOJIAaBCTBA Ta FOPUANYHOI pakTHKH. [Iprckope-
HUI PO3BUTOK 1 BIOCKOHAIICHHS IIi€1 TajTy3i CIIOCTEPIraroThCs B yCiX KpaiHax
CBITY, aJiKe I100aJbHa CHCTeMa TOPTiBii, (piHAHCIB Ta BUPOOHUIITBA TiICHO
TTOB’SI3y€ MK COOOFO iHTEpEeCH OKPEMUX JIFOIEH, MIAMPUEMCTRB Ta JEpPIKaB.
Y nporpamanx gokymenTax OOH Big3HauaeThes, M0 Y CBITI «7Ie JIFOIU BCE
OLITBIIIC B3AEMOIIFOTE, BUXOSYH 32 MEKi HAITIOHATBHUX KOPJIOHIB, OCOOIUBO
BXXJIMBO, 00 iICHYBaJM MPOIENYPH, SKI PETYIIOI0Th MPUBATHOIIPABOBI
BIZJHOCHHY MIKHAPOITHOTO Xapakrepy»'.

3 onIsiy Ha CBITOBUIA TOCBIJI, @ TAKOXK 00’ €KTHBHUI MPOIIEC I100ai3arii
E€KOHOMIYHOT'0O Ta coLiasibHOTO KUTTS 23 wepBHst 2005 p. mpuiiHATO 3aK0oH
VYkpaiau «IIpo Mi>xkHapoJlHe MpUBATHE MPaBO», J¢ BIEPIIe KOMILUIEKCHO
BpETyJIbOBaHO MUTAHHS MiKHAPOJHOTO [UBUIBHOTO Ta TOPTOBOTO O0ITY,
BCTaHOBJICHO HU3KY HOBUX JJISl BITYU3HSIHOTO MPaBa iHCTUTYTIB 1 FOPUIHMIHO-
TEXHIYHHUX 3aC00iB.

VY TemepimHIN 9ac XOAeH MPaBHUK, HE3aJEXKHO Bil poay CBOE€l
npodeciitHol TiATBHOCTI, He MOXKe 00ilTHCS 0€3 ITPYHTOBHHX 3HAHB
MIXKHapOJAHOTO MPUBATHOTO MpaBa. ToMy I HaBYaJbHA TUCIUILIIHA

! Nomnosins T'enepanbroro cexperaps OOH «Ilopsiiok neHHuit aist Po3BUTKY» Bil
6 tpaBHs 1994 p. [Enextponnuii pecypc] // O¢in. caiir nokymenranii OOH — Pexum
noctymy: http://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/209/24/img
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€ HEeBIJ' EMHOIO CKJIAJIOBOIO IOPUAMYHOT BUIIIOT OCBITH Ta T MPUIISIETHCS
BEJIMKa yBara y MpOBITHUX NMPaBHUYMX IIKOJIAX YKpaiHH Ta CBITY.

MIIIT naBHO chopMyBanocs SIK caMOCTiHA Tally3b HalliOHATBHOTO
npaBa Ta sik CaMOCTilHa HaBYaJIbHA TUCHUILIIHA. XapaKTEePHOIO PHCOO i€l
rayy3i € i TiCHU# 3B’430K 13 IPUBATHUM NPABOM 1HO3EMHHX JepXKaB Ta
MIDKHapOJHUM MYyOJiYHUM MPaBOM, TOMY OCHOBHI METOJW BHBUCHHS
MIIIT — cucTemMHMIA aHAITI3 Ta IOPIBHSUIBHE NIPABO3HABCTBO. TpanuIiiiiiHo
MIIII BBaxka€eThCsI OAHIEIO 13 HANCKIIAAHIIINX JUISE CIIPUHHSATTS HABYAJIbHUX
JUCLUIUTIH, ajKe 0e3 QyHIaMeHTaIbHUX 3HaHb TEOpii AepKaBH 1 mpasa,
PUMCBKOTO IIPUBATHOTO MTPaBa, MKHAPOIHOTO MyOIIYHOTO MPaBa, a TAKOXK
TaKHX rajgy3eil HalioHaJIbHOTO MpaBa, SIK LUBiJIbHE, CIMEHHE, TPYLOBE,
LUUBITIBHE TIpoliecyaibHe, omanyBatu MIIIT HemoxInBO.

[IpomoHOBaHWY MiAPYYHHK IMiATOTOBICHO BiAMOBIIHO J0 MPOTPaMu
HaBUYAJIbHOI IUCHMILIIHA «Mi>KHapoaHE IPUBATHE IIPABOY, 3aTBEPAKEHOT
BUCHOIO paaoro HamioHanbsHOT 'opuandHoi akaneMii Ykpainu iMeHi SIpocia-
Ba Myaporo, KOJIEKTUBOM BHKJIa/1adiB 3a3HAYE€HOTO HABYAJILHOTO 3aKJIaLy.

[Ipu miaAroToBIl BUIAHHS aBTOPCHKHUH KOJIEKTHUB MTPOAHAaJi3yBaB YHHHE
3aKOHOABCTBO YKpaiHu Ta 0araTboxX iHO3EMHHUX AeprKaB, MaTepialii CyI0BOi
Ta apOiTPa)XHOT MPAKTUKH, & TAKOXK JIOCIIIUB TIpalli BIIOMHX YKPaiHCHKHX
1 3apyODKHUX YYEHHUX Y Tally3l MXKHapOJHOTO NMPUBATHOTO TIPaBa, cepe
skux: B. M. Kopeupkuii, JI. A. Jlyn, JI. [1. Anydpiea, M. M. Borycnagsch-
kuit, [. B. I'erpman-ITaBnoga, I. K. [Imitpiera, A. C. [losrepr, B. I. Kucins,
0. O. Mepexko, I. C. deaunsik, JI. C. Denunsik Ta iH.

ABTOPCBKHIA KOJIEKTHB CTAaBUB Tepes cOO0I0 3aBAaHHs CTHUCIIO Ta J0-
CTYIHO BUKJIACTH 3arajibHi MOJIOKEHHS, 110 XapaKTepU3YIOTh PUPOAY Ta
crneundiky Mi>KHApOIHOTO IPUBATHOTO MPaBa, HOro OCHOBHI IHCTUTYTH Ta
Mmirany3i, BACBITIIUTH aKTyalbHI MPOOJIEeMH TPaB03acTOCYBaHHS y il
ctepi. [linpyyHuK cKIlagaeThCs 3 IBOX PO3MLTIB: «3araibHa YaCTHHA» Ta
«OcobnnBa yacTrHa». ABTOPHU CIOAIBAIOTHCS, 110 PETEIbHE BUBUCHHS
MaTtepiaiB IPOTIOHOBAHOTO BUIAHHS JOTTOMOXKE CTYJIEHTAM Ta aclipaHTaM
FOPUINYHUX BUIIUX HABYAIBHHUX 3aKJIadiB, @ TAKOXK YCIM, XTO I[IKABUTHCS
3a3HAYEHOIO MTPOOJIEMATHKOIO, CKIIACTH TTpodeciifHe YIBICHHS IIPO OCHOBHI
3acagu MIIIL



3ATAJIbBHA YACTHUHA

Po3ain 1

IHOHATTA MIKHAPOIHOIO
NMPUBATHOTO MPaBa

§ 1. [ToHsATTSA TAa NpeaMeT MIXKHAPOIHOIO
NMPUBATHOIO MpaBa

VYkpaiHa akTHBHO 1 TOBHOMAcCHITa0HO BXOJHTH JI0 CBITOBOTO CITiB-
TOBapHCTBa, PO3BHBAE TiCHI 3B SA3KH 3 IHIMUMHU KpaiHaMH B €qUHIN
MIKHapOJHIH CHiNbHOTI. EKOHOMIUHE, MONIITHYHE Ta KYJIbTypHE CITiB-
POOITHULITBO MK JIepKaBaMHU BUPAXKAETHCS Y PISHOMAHITHUX BiTHOCHHAX,
0 CKJIQAIOTHCS K MK CAaMUMU KpaiHaMH|, TaK i M’k OKpEMHUMH TPoMa-
JSTHAMU, TPOMaJICBKUME 00’ € THAHHSMH, Cy0’€KTaMU ToCIOAapIOBAHHSI.

VY cydacHOMY CBiTI BUOKPEMJIIOIOTh HAYIOHAIbHI NPABOE CUCmeMiL, O
ICHYIOTb Y M€XaX IOPUCIAUKLIN CyBEpEHHUX NIEPKaB, Ta CUCEMY MIdiC-
HapoOHO20 npasa, MO CKIAMAAETHCS 3 HOPM, SIKi € 3aTaIbBHUMH Ta 000-
B’S3KOBUMHU JIs BCiX KpaiH. BiHOCHHM myOIi4HO-IIPAaBOBOTO XapaKTepy,
10 BUHUKAIOTh MK JIepKaBaMH, MDKHAPOTHIMHE OPTaHi3aIlisIMI, HapOJIaMH,
110 BUOOPIOIOTH HE3ANICIKHICTh, Ta IHIIMMH Cy0’€KTaMH, — CTAHOBJISATH ce-
Py pery;roBaHHs MbKHapOAHOTO IyOnigHOro Tpasa'. BinzHocuHH, 1110 BH-
HHUKAIOTh MK HaIllOHATBHIMHE Cy0’€KTaMH IIpaBa B MeXax ITeBHOI KpaiHH,
PETYIIOIOTHCSI HOpMaMU BHYTPIITHBOTO 3aKOHO/IABCTBA JIAHOT JIepyKaBu. AJie
MOCTA€ 3allUTaHH: 1110 K CTAHOBHUTH IIPABOBY OCHOBY JJISl PETYJIIOBaHHS
TIPUBATHHUX BITHOCHH, SIKi BHHUKAIOTH MK (DI3WYHUMH Ta FOPUIUTHIMHA
oco0amMu pi3HUX KpaiH a00 MK OKPEMHUMH JIepKaBaMH Ta 1HO3EMHUMHU
rpoMajsHaMu 4M nianpueMcrBamu? Take 3anuTaHHs AeAalli 4acTime
BUHHKAE Y MPAKTHUIII TIPABO3aCTOCYBaHH, aJKE CyJIacHi TPUBATHOIIPABOBI
BiIHOCHHM BiJI3HAYAIOTHCS IHTEpHAIlIOHATI3AIlIEI0 Ta TII00aizaIiero —
MOCTIHO 3pOCTa€E KUIbKICTh NPABOYMHIB y POLIECT MIXKHAPOAHOT TOPIiBIIi;
MOCHUJTIOETHCST MITpallis HaceJleHHs Ta poOOYO0i CHIIM, BHACIIIOK YOTO BH-

! TIuTaHHs PO KOJIO CyO’€KTiB MIKHAPOIHOTO IyOIi4HOrO MpaBa J0Ci 3aIHIIAEThCS
JMCKyCiHHNM (1uB.: MbKHapoIHe paBo : Hapy. moci. 3a pex. M. B. bBypomencekoro. — K. :
IOpinkom Iutep, 2006. — 336 c.).
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3AI'AJIBHA YACTHHA

HHUKAIOTh BIIHOCWHU 3 YKJIQJaHHS Ta PO31pBaHHS «3MIMaHUX» MIIIO0IB,
3MIMCHEHHS 1HO3eMHHMX YCHHOBJICHb, OTPUMAHHS CIAJKy 32 KOPJOHOM,
CTSTHEHHS IIIKOJTH, 3aBJIaHOT B PE3yJIBTaTI JJOPOKHBO-TPAHCTIOPTHUX TPUTO]]
Ta IHIIMX BUTIAJIKIB, 110 MaJIK MicCIIe B iHO3eMHIH Jiep kaBi, ToIo. 3a3Ha4eHi
BIJTHOCHHH BUXOISITH 3a MEXKi IOPUCIUKINT ONHIET TepKaBu, HaOyBaIOTh
MDKHApPOHOTO XapaKTepy, OTIKE, BHHUKAE HEOOXIHICT Y TX KOMIUIEKCHO-
My BpeTYyJIIOBaHHI 3 ypaxyBaHHSIM OCOOIMBOCTEH HAIlIOHAIbHUX TIPABOBUX
CHCTEM PI3HHUX JIepKaB. CIMHOIO raily33i0, IPU3HAYCHOO ISl IPABOBOTO
pery/rOBaHHS PUBATHOIIPABOBUX BIJIHOCHH, 1110 BUHUKAIOTH y TpOIeci
MDKHapoaHoTo 00iry, € MIIII.

Ilpeomem pecyniosanns MIIII — ye npusamunonpasosi 8ioHocun,
VCKAAOHEH] IHO3EMHUM e/LeMEHMOM.

Bimmosimao mo m. 2 ct. 1 3akony Ykpainu «IIpo MixkHapomaHe ITpUBaTHE
TIPABO»' IHO3EMHUM elleMeHmoM BBKAETHCS 03HAKA, KA XapaKTePH3Ye PUBATHO-
MPABOBI BiZJHOCUHU Ta BUSBILIETHCS B OJIHIN 200 ISKUIBKOX 3 TAKHX (hOPM:

1) xoua 6 onMH yyacHHK (cy0 ‘€km) TIPaBOBITHOCHH € 1HO3EMIIEM, 0CO-
6010 0e3 rpoMaTHCTBA a00 1HO3EMHOIO IOPUANIHOIO 0CO000I0;

2) 06 exm MpaBOBIAHOCHH 3HAXOIUTHCS HA TEPUTOPIi iHO3EMHOT Aep-
JKaBU;

3) ropuduunuii ghakm, IKUA BIUTUBAE HA BUHUKHEHHS, 3MiHY 200 MPUIIH-
HCHHS [TPaBOBIIHOCHH, MaB Y Ma€ MiCIIe Ha TEPUTOPIii IHO3EMHOI JICPIKaBH.

Juts Toro mo0 mpoimocTpyBaru 0ocobauBocTi ¢pyHKmioHyBanHs MIIIL,
CJIiJl 3BEpHYTHUCS J0 CUTYAIliif, SKi TOBCAKIEHHO BUHUKAIOTh y TPAKTHII
MIPaB0O3aCTOCYBaHHSI.

Hampuxnan, rpomazasaka Ykpaiau ykiagae nuo0 i3 rpoMagssHHHOM
Cynany Ha Teputopii CLHA. Y 3a3Ha4eHUX NPaBOBIAHOCHHAX MOXKHA BU-
OKpeMHTH JBi (HOPMH IHO3EMHOTO eJIEMEHTa: Cy0 KT — OAHUM 3 ITOJIPYK-
XK € iHo3eMeIlb (rpoMansauH CymaHy) Ta puIndHuil GakT (yKiIagaHHs]
nuIr00y), 1Mo MaB MICIIe 32 KOPJOHOM. Y TaKOMY BUMAJKY MOCTAa€ HU3KA
[IPaBOBUX [TUTAHB: KA YCTAHOBA € KOMIIETEHTHOIO 3apeECTPYBATH MOII0OHHI
nuTF06? 3aKOHOM SIKOT TepyKaBH BU3HAYATUMETHCS 3MaTHICTE 0CI0 YKIaaaTu
uumo6? Yu Oyne Takuil U100 BU3HAHO AIMCHUM Ha TEPUTOPIsSX YKpaiHu,
Cynany a0o TpeTix aepxan?

AOGo0 iHIIIa cUTYyaIlis: TPOMAISHUH YKpaiHH KyIye y TpoMaasanHa Pocii
KBapTHUpY 13 MeOmsiMu Ta moOyTOBOIO TEXHIKOIO Ha TepuTopii Pocilichkoi
Denepartii. Y 1boMy pasi iHO3EMHUMH IIEMEHTAMH, 110 YCKIIATHIOIOTh IIPUBATHI
MIPaBOBITHOCHHHU, € 00’ €KT (HEpyXOMe Ta pyXoMe MaiHO, 1110 3HAXOANUTHCS 3a
KOPIIOHOM) Ta cy0’ekT — mpopasens (rpoMaasauda PO). [1lono HaBenenoro

! Bimom. Bepxos. Pagu Yipainu. —2005. — Ne 32, — Cr. 422.
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Po3zoin 1. Ilonamms MidcHapoOHO20 NPUBAMHO20 NPAsa

HPUKJIaLy TAKOK BUHUKAE YMMAJIO [IPABOBUX 3alIUTaHb: 3aKOHOAABCTBOM SIKOT
KpaiH{ BU3HAYATUMYThCS (DOpMa 1 3MICT JIOTOBOPIB KYIIiBITi-POJIAYKY HEPYXO-
Moro Ta pyxoMoro MaiiHa? CyI0BUM OpraHaM sIKOi 3 JAepiKaB MOXYTb OyTH
MiJICY/HI CTIOPH, 1110 BUILUTMBAaTUMYTh 3 JaHOTO JloroBopy? Ta Gararo iHIImMX.

OTKe, CyTTEBOIO 03HAKOIO, 1110 I03BOJISIE BUIUINTH B OKPEMY KaTEropito
3a3Ha4YCHI NMPaBOBIIHOCHHH, € IXHIH 3B’SI30K 3 MPABOMOPSIKAMHA JBOX IH
OinpIe KpaiH.

TepMiH «Mi>KHapOHE PUBATHE MTPABO» BUKOPUCTOBYETHCS Y MTPABOBIH
Hay1li, 3aKOHOIABCTBI Ta CyMOYMHCTBI oHa 150 pokiB!, ane # qOHUHI BiH
BHUKJIMKA€E CIIOPH Cepell HayKOBILIB, HACAMIIEPE 1100 JBOX CKIAIOBHX
€JIEMEHTIB — «MIKHAPOIHE» 1 KIIPUBATHEY.

[To-nepiie, B KOHTEKCTI MOHSTTS «MI>KHApOJHE IIPUBATHE [IPABO» TEP-
MiH «MiKHapOIHE» Mae crienudivae 3Ha4eHHSI. AJDKe TPAIUIiiHO i
MIDKHapPOJHUM MPABOM PO3YMIIOTh CYKYIHICTh 3arajbHO000B’ I3KOBUX
MPUHLIUIIB Ta HOPM, 1110, SIK [TPABHUJIO, 3aKPIIUICHI B MDKHAPOJHUX YIofax i €
CHIJIBHUMH /I BCIX KpaiH, TOOTO 3HAXOIITHCS 11033 MEKaMu OKPeMOi Jiep-
xapu. Ko fietbest mpo MIIII, To TepMiH «MiXKHapOIHE» O3HAYAE, 1110 BOHO
PETYITIOE BiTHOCHHH, SIKi HE 3aMHKAIOThCS Y MEKaX OIHIET KpaiHH, a MICTATh
THO3EMHUIA EJIEMEHT, 1110 33 TIEBHUX YMOB HaJ[a€ MOXITUBICTh 3aCTOCYBaHHSI
1HO3EMHOT0 IIpaBa, MiIXKHAPOIHO-TIPaBOBUX HOpM Ta 3Br4aiB. MIIIT € ramys-
310 HaL[iOHAJILHOTO MPaBa, 1 KOKHA JiepKaBa Mae CBOIO BJIACHY BiIMiHHY BiJ
iHIMX cuctemy Hopm MIIIL

[lo-npyre, ynmaio AUCKYCiii BUKIIMKA€e BKUBAHHS Y Ha3Bi Ii€Tl rary3i
TEpPMiHa «IIPUBATHEY, aJ[KE CIMEIHI, TPYIOBI, TOCITONAPCHKi BiTHOCHHH, III0
BHHUKAIOTh MK 0CO0aMH, MaOTh TAKOXK ITyOIIYHO-TIPAaBOBHIA aCTIEKT, IKUN
4acTo 3yMOBJIIOE€ BHHUKHEHHS TAaKUX BITHOCHH 1 HE MOXKE PO3IIISIATUCS
y BiIpUBI B/l HUX.

OTxe, TEpMiH «IIPUBATHE» B JAaHOMY BHUIAAKY TIYMauUTbCs O1JIbII
IIMPOKO 1 o03Havae, mo mig cepy aii MIIII migmanatoTs BiTHOCHHU npu-
6ammo2o xapaxkmepy, Cepel IKUX LIeHTpaJIbHE Miclie 3aiMaloTh [IUBUILHO-
MIPaBOBI BITHOCHHH, aJie 3HAYHOIO MIPOIO 0 HUX HaJIeXKaTh CIMEIHI, TPY/IOBi,
rocroAapchKi, 3eMeJIbHI, SIKI TAKOX € HacamIlepe] MaliHOBUMHU Ta
OB’ sI3aHUMH 13 HUIMU HEMAWHOBUMU BIJTHOCHHAMH 1 B MEXKaX OJHIET iep-
’KaBU CTAHOBJIATH MPEAMET PEryJIFOBaHHS IIPHUBATHOTO MPaBa B LILJIOMY?.

! Viiepiiie TepMiH «MiXKHApO/HE HPUBATHE PaBO» OYJI0 3aIIPOINOHOBAHO WiCHOM Bep-
xoBHoro cyay CILIA JTxozedom Cropi y 1834 p. y poboti «KomeHTap 110 KOH(ITIKTY 3aKOHIBY,
a TI0TIM BiH JiCTaB MOMMpPEHHS y KpaiHax €Bponu. [lokiagHime mpo e 1uB.: Mepex-
Ko, A. A. Hayka MeXayHapOIHOTO YaCTHOTO IMpaBa: UCTOPHS U COBpeMeHHOCTh [ Teket] /
A. A. Mepexxo. — Kues : Takcon, 2006. — C. 198-202.

2 Tus.: Imutpuesa, I. K. MexayHapoanoe qactHoe npaso [Tekcr] : yue6. mocobue /
I. K. Amutpuesa. — M., 2002. — C. 11.
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3AI'AJIBHA YACTHHA

Cri 3a3Ha9NTH, 0 HAYKOBIII TIPOTSTOM JIECATIITITE HAMATAJTACS O1TBII
aZIcKBaTHO B1IOOPA3WTH Y Ha3BI i€l raimy3i crierudiky mpaBoBiIHOCHH, IO
HEIO perynoroThes. Tak, BuaaTHUM yKpaiHChbKUi npaBo3Hasenb B. M. Ko-
peubKuil HaBiB mepenik Onu3bko 50 HaltMEHyBaHb, 110 MPOTIOHYBAINCS
B siTeparypi y 20-X pokax MHHYJIOTO CTOJITTS: Mi>KHApOJIHE [UBIJIbHE
[IPaBo; Mi>KHAPOAHE TOCIOIAPCHKE MPaBO; PO3MEKYBaJIbHE MIPABO; TEOPis
KOH(JTIKTY 3aKOHIB y rairy3i IPHBaTHOTO IpaBa; KOH(IIIKTHE ITPaBo TOLIO'.
VY cy4acHUX IOCHiIKEHHSX POMOHYIOTHCS MOHATTS TPAHCHAL[IOHAIBHOTO
IpaBa, TPAHCMYHIIIUIIAIBHOTO MpaBa Ta IHIIKX.

AJe Ha CbOTO/THI HaliuacTille BAKOPUCTOBY€ETHCS OHSTTS «MI>KHAPOIHE
npusatHe nipaBo» (International Private Law (anrn.); Internationalen
Privatrechts (uim.); Droit International Privé (¢pp.); Diritto Intemazionale
Private (itan.), xoua cdepa ioro aii, Miclie B MpaBOBii cucTeMi, IpPeaMET
pETyIOBaHHS Ta IHIT BaKJIMBI MUTAHHS MO-PI3HOMY BU3HAYAIOTHCA Y MTPaBi
Ta CyIOBIH MPaKTHUIIl PI3HUX JCPIKaB.

§ 2. MeToau MizKHapPOJIHOT0 NPUBATHOIO
npasa

[Tixg MeToIoM TIPaBOBOTO PETYIIOBAHHS PO3YMilOTH KOMIUIEKC B3ae-
MOTIOB’SI3aHUX 3aC001B IOPUANYHOTO BIUIMBY Ha MEBHY cepy CyCHIIbHUX
BinHOCHH. [InTaHHS METOAY 3 MOy 3arajibHOI Teopii mpaBa € OXHUM
3 TOJIOBHUX JJIsl OYAb-SKOI CHCTEMH HOPM, IIO0 BUOKPEMITIOETHCS K
caMocCTil{Ha raxy3b paBa, aJke BiH IEMOHCTPYE IOPUANIHY CBOEPITHICTh
raiy3i, il BIAMIHHICTG Bix iHImMX. Kou HIeThes po METOIH PETYIIIOBAHHS
B MIIII, To MaroThcs Ha yBa3i Taki 3aCOOM IIPABOBOTO BIUIMBY Ha CYCITiITHHI
BiIHOCHHHU, L0 XapaKTEPU3yIOTh CaMe L0 rajlysb, HiJKPECIIOTh i1
0COOMBICTh. Y TOM ke 49ac, OCKUTbKH TpenMeToM perymoBanas MIIIT
BUCTYHAIOTh BiJTHOCHHM NPUBATHOTO XapakTepy, HE MOXKHA 3allepedyBaTu
Iii 3arajJbHUX METO/IB, SIKi BUKOPHCTOBYIOTHCS B 1HIIMX Tally3sX MpUBaT-
HOTO IpaBa i Bi[3HAYAIOThCS IUCIIO3UTUBHICTIO, PIBHICTIO T aBTOHOMIEIO
BOJIi CTOpPiH. Ane 3aralbHHUIl JUCIO3UTUBHUN METOJ PETYIIOBAHHS
BiJTHOCHH MPHUBAaTHOI'O XapakTepy He € BU3HadaibHuUM 1is1 MIIIT sk
caMocTiiHOi ramy3i. L{to ponb BimirparoTs crienianbHi METOAM, MpUTaMaHHi
MIIIT: konrizitino-npasosuii Ta MamepiaibHO-NPABOBGUI.

! Kopeuxwuii, B. M. Ouepku MexXIyHapOJHOr0 X03siCTBeHHOrO npasa [Tekct] /
B. M. Kopeuknii // Tp. kad. «IIpobGnembl cOBpeMEHHOTO MpaBay MpaBoBoro (ak. Xapbk.
MH-Ta Hap. X03-Ba.— XapbKoB, 1928. — Bem. 1.
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Po3zoin 1. Ilonamms MidcHapoOHO20 NPUBAMHO20 NPAsa

2.1. KoaisiliHo-nnpaBoBHii MeTO/

[IpuBaTHONPaBOBI BiIHOCHHH, IO MICTATH IHO3EMHHI €JIEMEHT, MAlOTh
IOPUIMYHUN 3B’ 530K 13 MPABOIIOPSIKAMHE JIBOX UM OilbIlle KpaiH, TOMY
i Yac iX peryaoBaHHsI BUHUKAE TaK 3BaHA KOJIi3is1' MPaBOBUX CHCTEM
JiepKaB, 3 SIKUMH OB’ si3aHi cy0’€KTH 4 00’ €KTH MPaBOBiTHOCHH, abo K
IOpUANYHI (QaKTH, M0 BIUTMHYIHM Ha TXHE BUHUKHEHHS, 3MiHY YU TIPHITH-
HeHHs1. [Ipy 11boMy TIpaBOBE PETYIFOBaHHS OTHUX 1 THX CAMHX ITPABOBITHOCHH
y KpaiHax CBITYy HACTUIbKH BiAPI3HAETHCS, U0 IOPUAMYHI HACITIIKH 3aCTO-
CyBaHHS TOTO YH iHIIOTO MPABOMOPSIAKY MOXKYTh MPHU3BECTH 0 TIPSIMO
MPOTUIICKHHUX HACIIIKIB. OCOOIMBO I1e CTOCYEThCS TaKUX cep, SK poarHH1
CTOCYHKH, CIIaJKyBaHHs, BiAIIKOAYBAaHHs MaTepialabHOi Ta MOpaiIbHOI
mkoau Tomo. Lli BiAMIHHOCTI MOKIIaTHO aHANI3YIOTHCS Y BiAMOBITHUX
pozainax OcoOIMBOT YaCTHHH LIBOTO MiJPYYHHKA.

Takum unHOM, OcHOBHOIO Ipodnemoro MIIII e mpobnema subopy Mix
MIPaBOBUMH CUCTEMaMH JCKUTBKOX KPaiH, 10 «CTHKAIOTHCS», — KOJI3YIOTh
onHa 3 jpyroto. Lleit BuOip € 1OCUTh CKJIaJIHUM 3aBJIaHHSIM, BIH HE MOXE
3IifICHIOBATHCS OBUTBHO, HA TIOMVISA] CYIOBHX YCTAHOB, OCKIIbKH MalOTh
OyTH BpaxoBaHi iIHTEpECH BCIX 3aIliKaBICHUX CTOPiH, MPUHIIUIINA MiX-
HapOJHOTO CHiBPOOITHHUIITBA, PUIIHCH 3aKOHO/IABCTBA.

Bubip npasa 3a HasIBHOCTI KOJi31i MiXK IPaBONOPSAKAMH Pi3HUX JICPXKaB
MOXJIUBUH 3aBISKU HasIBHOCTI B aKTaxX HAalllOHAJIBHOTO Ta MIXXHAPOIHOIO
3aKOHO/IaBCTBA CIICUIANbHUX MPABUI — KOXIZTUHUX HOPM, TIO MICTITh
HaANOLIBII TOMUTBHUH y Till UM IHIIIN CUTYAIlii crociO po3B’si3aHHS KO3l

Otxe, crenianbHUM MeToAoM perymtoBanas B MIIII e konisiiino-
npasosuii Memoo, wo noaA2AaA€ Y 6UKOPUCAHHI CNeYialbHUX NPaso8uUx
3aco0i8 (KONI3IUHUX HOPM), 3d OONOMO20I0 AKUX BCIAHOBNIOEMbCS
00’ €KMUBHO ICHYIOUULL 36 30K MIJIC NPABOGIOHOCUHAMU 3 THOZEMHUM elle-
MEHMOM Ma 8ION0BIOHOI HAYIOHAILHOK NPABOBOI0 CUCIEMOI0, MAMEPIATIbHE
npaso AKoi nioaseae 3aCmMocCy8anHI0 NPU 8Pe2YI08AHHI MINCHAPOOHO20
NpUBAMHO20 8iOHOUIEHHS.

KomiziifHO-1ipaBoBHI METOJ] TAKOXK HA3UBAKOTh GIOCULOUHUM, HENPIMUM,
aJKe OCTaTOYHE MPABUIIO MTOBEIIHKH CKIIAIA€ThCSI BHACHIIOK 3aCTOCYBaH-
HS JIBOX HOPM — KOJIi31i{HOT Ta MaTepiaIbHO-TIPABOBO1, 10 SKO1 BiJCHIIAE
KOJTi3iiiHa.

KomiziitHo-ipaBoBHit MeTon OyB icropuuno nepmum y MIIIL. Tlommm-
PEHHS KOJi31IMHIX HOPM ITOB’SI3YIOTh 13 PO3BUTKOM BiTHOCHH MK JEpKaB-
HUMH YTBOPEHHSIMHU CEpeIHbOBIYHOT €BpOMH, B AKUX HA TOH Hac yxe

! Komizist (Bix nar. Collisio) — 3iTKHEHHSL.
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CKJIAJINCS BITOKPEMJICHI CUCTEMH IIPUBATHOIIPABOBOIO PETYIIFOBaHH:. Tomy
npotsirom TpuBaioro gacy MIIIT po3BuBanocs nuime sx KoJi3iiHe MpaBo
W 7oTenep y AesSKUX KpaiHax MOopsii i3 TePMIHOM «MiDKHAPOJIHE MPUBATHE
MPaBO» BKUBAETHCS TEPMiH «KOJi3iiHE», a00 «KOH(ITIKTHEY, TIpaBo’.

HesBaxkaroun Ha JaBHIO iCTOPiIO KOJi3iHHO-ITPaBOBOTO METOMY, HOTO
3aCTOCYBaHHS YacTO TOB’S13aHE 3 ICTOTHUMH TPYIHOLIAMHU TEXHIKO-IOPH-
JUYHOTO XapakTepy, TAKUMH SIK: HEBU3HAYEHICTh TIPABOBOTO PETYIIOBAHHS;
HEMOYKIIUBICTh BCTAHOBUTH 3MiCT HOPM 1HO3EMHOTO IpaBa a0o iXHE HEBipHE
TI[yMa4eHHs YU 3aCTOCYBAHHS; MOKJIMBICTh BIIMOBH Y BUKOHaHHI Cy0BO-
O pillICHHS BHACIIOK HEBIPHO 0OpaHOT0 MpaBa TOIIO.

Jesxi i3 3a3Ha4eHUX TPoOIEeM 3yMOBIICHI HAI[IOHATLHUM XapaKTepOM
KOJI31HUX HOPM, ToMy 3 KiHIs XIX cT. po3modaBcs ponec yuighikayii,
TOOTO CTBOPEHHS OJHOMAHITHUX KONI3IHHUX HOPM IUISXOM yKIIaJaHHS
MiKHapogHuX qoroBopiB. Tak, y 1902—1905 pp. y I'aasi Oynu npuidHSTI
KOHBEHIIi1, 0 BCTAHOBITIOBAJIA TIPABMIIA PO3B’ I3aHHS KOJII31H Y pOMUHHUX
CTOCYHKaX MDKHApOIHOTO XapakTepy (Moo yKIagaHHS Ta PO3ipBaHHSA
1UTI001B, OMIKYBaHHS HaJl HEMOBHOJIITHIMHE IIThbMH, OCOOUCTHX 1 MAHOBUX
paB MOy} OKs To1o). [Ipore 11i KOHBEHIIIT He HAOYIH TOIUPEHHS, B HUX
OepyTh y4acTh JIUIIE JCKiIbKa €BPONECHChKUX KpaiH. Halbinbin Braaium
NpuKIanoM yHiikamii KoJni3iiHUX HOPM BBaXKa€ThCsl perioHajbHa
yHidikanis, 3aificuena y 1928 p. y 'aBani na VI IlanamepukaHchKiit
koH(pepeHUil MIIIXOM yKIaJaHHs MIKHApOAHOT yroau Mixk 15 kpaiHamu
JlaruHcbkol AMepuku. 3a3Ha4eHUH JOTOBIp Ta JIOIATOK JI0 HBOTO (BiIOMHUN
sk Kooexc Bycmamanme?®) 3Ha94HO BIUTMHYJIH Ha PO3BUTOK KOJi3iHHOTO
IIpaBa Ha BCiX KOHTUHEHTaX.

CroroHi yHidiKkaIis Koni3iHHIX HOPM 3IHCHIOETHCS 3e01TBIIOT0 HA
JTIBOCTOPOHHIM OCHOBI y ()OpMi YKJIaAaHHS JIOTOBOPIB PO MPABOBY JOIO-
Mory. YkpaiHa yKJiaia Taki JOroBOpH OubIl Hixk 3 50 KpaiHaMu CBITYy.

OTxe, KOJNI3IMHUI METOJI PEryIOBaHHS 3IHCHIOEThCS Y ABOX (op-
Max — HaI[iOHAJIBHO-IIPABOBiH (KOJi31iHI HOPMH BHYTPIIIHBOTO 3aKOHO-
JaBCTBA) Ta MIKHApOAHO-TIPaBOBii (YHiI(iKOBaHI KOMi31iHI HOPMH MiX-
HapOJIHUX JIOTOBODIB).

I3 pO3BHTKOM M1KHAPOIHOIO HUBLIFHOTO Ta KOMEPLIHHOTO 00iry Ko-
T31HHO-TIPaBOBHI METOJI IIEPECTaB 3310BOJIbHATH MOTPEOH MI>KHAPOAHOTO

! Taka mo3uiis 30eperiacs 31e0iTbIIOT0 B KpaiHax aHITI0-aMepHKAHCHKOT IPaBOBOT
cim’i.

? Bycramante, Canuec ne Bycramanre-i-Cipen AHtonio (13.04.1865-24.08.1951) —
KyOMHCBKHI FOPUCT Ta AUIUIOMAT, Ipodecop MIXKHAPOIHOTO MpaBa, aBTOp Koaudikaii Ko-
J3IHUX HOPM MIXKHApPOHOTO MPHBATHOTO MpaBa B KpaiHax JlaTHHCHKOT AMEpHKH.
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Po3zoin 1. Ilonamms MidcHapoOHO20 NPUBAMHO20 NPAsa

CIJIKyBaHHS, TAJIBMYBaB PO3BUTOK BiTHOCHH, HacaMIlepel CKOHOMIYHHUX,
MiX AepxaBamu. ToMy KpaiHH parHy/ i 3HAWTH 1HII 32C00H Ta MOYKITHBOCTI
BPETYIIOBaHHSI IPUBATHONPABOBUX BiIHOCHH MIXKHApOJHOTO XapaKTepy.

2.2. MarepiajJbHO-NIPABOBUIT MeTO/

Sk yke 3a3HAYANIOCS, TPUYUHOI BUHHKHEHHS KOJIi31H MiXK TIPaBOBUMHU
CHUCTEMaMU Pi3HUX JIepXkKaB € iCTOTHI, a i1HO/(I MPUHIIAIIOBI BiIMiHHOCTI,
XapakTepHI I HaIliOHAJEHUX TPAaBOBUX CHCTEM cBiTy. Komizifiny mpo-
O11eMy MOJKHA PO3B’SI13aTH IIUISIXOM HE TUTBKH 6UOOpPY OHOTO 3 HAI[IOHATEHUX
MPaBOIMOPSIKIB, IO OB S3aHi 3 MPaBOBITHOCHHAMH (KOJi31HHO-TIPaBOBUI
METOM), & 1 CTBOPEHHSI CNiIbHO20 OOHOMAHIMHO20 MAMEPIANbHO-NPABOBOZO
pe2yiroeants MPUBATHUX BiTHOCHH, 110 MAIOTh MIXKHApOJIHHUI Xapakrep,
TOOTO UISIXOM YHidiKalii HopM MarepiaJbHOTO TpaBa.

MarepianbpHO-TIPaBOBI HOPMH, YHI(IKOBaHI B MKHAPOJHIH yTrofi, € mpa-
BHJIAMH TIOBEIHKH, 1110 3aCTOCOBYIOTHCS 0€310Cepe0HbO TSl BPETYITIOBaH-
Hs BigHOCHH 1o cyTi. Hanpukmnazn, KoHBeHIis mpo Mo30BHY IaBHICTh
y MDKHApOJIHIH KyTTiBITi-Ipoaaxy ToBapiB 1974 p.! BcTaHOBIIOE 3araibHUi
CTPOK TO30BHOT JJABHOCTI 32 TAKUMH JOTOBOPAMHU Y YOTUPH POKHU, OTOK,
JUTSL BCiX KpaiH, o paTudikyBany 3a3Ha4eHy KoHBEHIIit0, 10 OIi0HUX
BiTHOCHH 3aCTOCOBYBATHMETHCS el CTPOK, X0Ua y BHYTPIITHEOMY 3a-
KOHOJIaBCTBI YKpaiHM 3arajbHUN CTPOK MO30BHOI JaBHOCTI CTAaHOBHUTH
Tpu poku (ct. 257 LK Ykpainm), a, Hanpukinan, y [lopryranii — 20 pokis
(ct. 309 LK Iopryranii).

[Ipouec yHidikamii HOpM MaTepialbHOTO MpaBa CTaB aKTUBHO PO3BH-
BaTuCA y npyTid monoBuHI XX CT., 1 HA CHOTOAHI OLIBIIICTH BiJHOCHH
y cdepi Mi>KHApOAHOT TOPTIBII Ta ramy3eH, mo il 00CIyTroByIOTh (Mi>KHAPO/-
Hi TIepeBEe3eHHs], IHO3EMHI IHBECTHLII1, BAIIOTHI PO3PaxyHKH, 3aXHCT 00 €KTIB
IpaBa IMPOMHUCIIOBOI BIIACHOCTI TOIIIO), BPETYIEOBAHO HOpMaMH MiXKHAPOJI-
HUX JIOTOBODIB.

TakuM YHHOM, MAMepPianbHO-NPABOSULI MEMOO € TPYTUM CTICIiaTbHAM
MetoqoM perymtoBanHs MIIII. Bin 3acHoBaHUMi Ha 3aCTOCYyBaHHI Ma-
TepiaTbHO-MIPABOBUX HOPM, IO OE3MOCEPEIHHO PEryIIOI0Th MIpaBa Ta
000B’s13k1 cTopiH. Llei MeTox Mae CyTTeBI ITepeBary MOPiBHSHO 13 KOMi3iiHO-
MPaBOBHUM, OCKUIBKH 3HAYHO CIPOIIYE Ta MPUCKOPIOE BUPIIICHHS CIIPaBH,

! Konsenuist OOH mpo 1030BHY JaBHICTh Y MiJKHAPOIHIN KyIiBIi-IIPOAAKY TOBapiB
Bix 14.06.1974 p., patudikoBana Yipainoro 14.07.1993 p. [Teker] // O¢in. BicH. Yipaiau. —
2004. — Ne 44. — Cr. 2942.
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IOPKHUTA

Bif Teopii 40 NPaKTUKKU

[lepenT Ha caut —
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