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B AHoTauis

M3BecTHbIN amepukaHckui npasosep, JIoH dynnep (1902—1978) saBnseTca ogHUM
N3 KPYMNHENLWNX COBPEMEHHbIX NpefcTaBUTeNen eCTeCTBEHHO-MPaBOBOro
HanpasneHnA B Teopun npasa. [JaHHaa KHUra, cTaBLUas KNacCUKoOW, npeacTasnsaeT
cobor cncteMaTnyecKoe U3oXXeHne KOHUenwumm npasa, OCHOBaHHOM Ha
cneunenyeckux MopanbHbIX TpeboBaHUAX K MpaBy Kak TakoOBOMY.

ABTOp MoOKasblBaeT, YTO K YNCIYy 3TUX TpeboBaHUM OTHOCATCA TakKue, Kak
HEeNnpPoOTUBOPEUYNBOCTb, OOLLUI XapaKTep HOPM, ACHbIE N MOHATHbIE HOPMBbI,
06L,en3BecTHOCTb, OTCYTCTBUE HOPM, UMEIOLWNX O6PaTHYIO CUY, OTCYTCTBUE
HEeMUCNOJIHUMbIX TpeboBaHUN, CTabUNbHOCTb, COOTBETCTBUE afAMUHUCTPATUBHbIX U
CyAe6HbIX AeACTBUN 3aKOHaM.

3TN TpeboBaHMA COOTBETCTBYIOT CaMOW NpUpoAEe NpaBa N ABNAAIOTCA BHELUHUMU NO
OTHOLUEHUIO K NpaBoyCTaHaBANBaAOLWMM UHCTUTYTaM. [laHHaA KoHuenuusa
npeacTtasnaeT cobon paspaboTaHHYO anbTepHATUBY OOMUHUPYIOLW,EN B HaLle
BpeMSA NO3UTUBUCTCKOWN KOHL,eNUUM npasa.



OT U3JAATEJA

Kuuroit «Mopanb mnpaBay, TpuHaJJeKaliell mepy BblAalo-
nmerocsd aMepukaHckoro fopucta u ¢uaocoda mpasa Jloma JI.
Oyrepa (1902—1978), Mbl OTKpbIBaeM HOByI0 cepuio «IIpa-
BO» B paMKaX M3JaTesbCKO-06pa3oBaTesibHOroO npoekta «Hasu-
ratop». HecMorpst Ha cBoil HeGosbIION 06beM (a B mepBoM ns-
JlaHuM OTCYTCTBOBaJa riiaBa 5 «OTBET KPUTHUKAM») 9Ta KHUTa,
HECOMHEHHO, SBJISIETCS OJHUM W3 (PyHIaMEHTAJbHBIX TPY/I0B
1o ¢unaocopuu U TEOpUM MpaBa, HAUCAHHBIX B XX B.

JI. @ymnep mHorme roApl npopa6oTan B I'apBapickoil mko-
Jie TipaBa W TpuoGpes M3BECTHOCTHh Ojarofiaps CBOMM paboTam
B cdepe I0TOBOPHOTO TIpaBa, MPaBOBO Teopun u dunocodun,
a Tak)ke B KauecTBe IperojgaBaTess. Ho mmeHHO ero Teoperu-
yeckue pabOThI TMPUHECJN eMy MUPOBYIO M3BECTHOCTb. B wacT-
HOCTH, KHUTA «MopaJjb mpaBay, KOTOPYIO BbI JEpKUTE B PY-
KaX, W TOJeMUKa C [JPYTUM BBIJAIOIMUMCS aMEePUKAHCKUM
npaBoBesioM . JI. A. Xaprom ceirpasm GOJIBITYI0 POJb B pas-
BUTUN XapakTepHoil [ HoBoro BpeMeHM AMCKYCCHM MKy
MPABOBBIM TTIO3UTHUBU3MOM ¥ TEOPHEl €CTECTBEHHOTO IIPaBa.

B Poccun nmsa JI. @yunepa HepeJKO YHOMHHAETCS B yueOl-
HBIX Kypcax I10 TEOpUHU rocyZapcTBa U MpaBa U UCTOPUU TIOJIU-
THYECKUX W TMPaBOBBIX ydeHuii'. TeMm He MeHee [T PYCCKO-
SI3BIYHOTO YUTATE/s 3HAKOMCTBO C OPUTHHAJBHBIMU PabOTaMU
YU4EHOTO 3a4acTyl0 OKa3bIBAeTCS NPAKTHMUYECKH HEBO3MOXKHDIM.
JtoT mpobes U TPU3BAHO 3AMOJHUTH HACTOSIIEe M3IaHNe.

Ho pa6ora «Mopasb 1paBa» He crajia Obl KJIACCHYECKOI, €c-
J Gbl TIPe/ICTaBJIsANIA JIUNIb UCTOpUYecKuii nuurepec. Kak u Bcs-
KWl TOAMMHHO (PyHIAMEHTANIbHBIN TPyl OHa HE TepseT aKTy-
QJIbHOCTH €O BpeMeHeM. Bce M3yiokeHHOe B Hel uMeeT IpsMoe
OTHOIIIEHNE K MTPABOBBIM MPOOJeMaM, ¢ KOTOPBIMU CTAJIKUBAIOTCS

! Omun m3 yueGHUKOB COMEPKHT [aXe PA3BEpPHYTHIH pedepar KHHTH
«MopanbnpaBay: Kozmuxun U. 0., Ilomgkos A. B., Tumommna e. B. Uec-
TOpHUST TOJUTHYECKUX U TpaBoBbix yuenuii. CII6.: Msa-Bo topun. ¢d-ra C.-
[TerepGyprckoro roc. yausepcurera, 2007. C. 479 —498.
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HocTcolanucTnieckue crpanbl. 1o nmoHaTHbiM npuyrHaM (1iep-
BOe M3JaHue KHUTH BbIILIO B 1964 1., Bropoe — B 1969 r.) as-
TOp He 3arparuBaeT Mpo6JeMbl Tepexo/a OT COIMATUCTUYECKOI
MPABOBOM CHUCTEMbI K COBPEMEHHOU DPa3BUTON ITPABOBOW cHCTEME
«3aIaHOTO» THUIA M JIMMIb TI0XO/ YIOMUHAET aHaJOTHYHbIE
npo6JieMbl, BO3HUKAIOIIME B XO/I€ CO3/IaHUS MTPABOBBIX CHCTEM B
pasBuBaonmxcs crpanax. OmHaKo Bce MPOOJIEMbI, CBSI3aHHbBIE C
JIOCTHKEHMEM 1leJieil «BHYTpeHHeil Mopaau npasay, Koropblie JI.
Dysiep onmchIBaeT B CBOM KHUTE, MOTYT ObITb IPOMJLIIOCTPH-
POBaHBI MHOKECTBOM TPUMEPOB M3 MOBCETHEBHON TPAKTUKU 3a-
KOHOTBOPYECTBA, IPABONPUMEHEHUS, TOCYJaPCTBEHHOTO YIIPaB-
JIEHUSI W TIOJIUTUYECKOU JIesiTeTbHOCTA B coBpeMeHHoU Poccuu n
[IpyTuX cTpaHax, panee BxoauBiiux B coctraB CCCP. B knure
«Mopasb npaBay» CIENUATUCTBI U TIOJTUTHYECKUE JIesiTesn, pabo-
Talolue HaJ Cy/e6HON W aMUHHUCTPATUBHON pedopMoii, Heco-
MHEHHO, HAWAYT s ce6s MHOTO TI0JIE3HOTO M Ba)KHOTO C TIPaK-
TUYECKON TOYKM 3PEHHUS.

B coBpemeHHOIl JuTepaType HET €IUHOTO YCTOSBIIETOCS
MHEHHSI 110 TIOBOJY TOTO, K KaKOW IIKOJe WJIHM HalpaBJEeHUIO
TEOPETUYECKOI MBICJM CJeflyeT OTHOCUTb KoHueniuio JI. dy-
Jepa. XOTd 3a4acTyl0 ee CUWUTAIOT JieXKallleld B PycJe ecre-
CTBEHHO TIPABOBOI TPAJUIINU, B JUTEPAType CYIIECTBYET TaKKe
MHeHue, yTo uzen JI. Dynnepa NpuHAAIEKAT «UHTETPATUBHON
fopucnpyaeniuns. Kak 6b1 To HU ObLJI0, KPUTHKA aBTOPOM TIO-
3UTUBUCTCKUX TIOJIXO/IOB OCTAETCSl TO-TIPEKHEMY aKTYaJabHOU U
COJIEP’KUT WJIeW, BAKHBIE [IJIsT BCEX TMPAKTUKOB 3aKOHOATEJIb-
HOIT paboThl, Ja’ke TeX, KTO MO CBOUM TEOPETHYECKUM BO33pe-
HUSM OCTaeTCs B I11€JIOM BEPHBIMHU IIPABOBOMY TIO3UTHBU3MY.
[IpakTnka 3aKOHOTBOPUYECKOU nesTesbHOCTH B Poccum mokasbi-
BaeT, YTO YIPOIIEHHOE M HEKPUTUYECKOE BOCIPUSITHE TIO3UTHU-
BUCTCKMX KOHIIEIIIUI HEPEeJKO MPUBOJAUT K TIOSBJIEHUIO HEIPU-
MEHUMbBIX Ha IpPaKTUKe, TIPOTUBOPEYUBBIX ¥ B  I€JIOM
HepaboTaIOMNX 3aKOHOB W WHBIX HOPMATUBHBIX aKTOB.
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MPEAUCJOBUE
KO BTOPOMY M3JTAHUIO

B mpenmaraemom ymrtarenio HOBOM u3gaHuu «MopaJsu Tpa-
Ba» TIepBbIe YETbIPE TJIABbl, 3a MCKJIIOUEHUEM OJIHOTO WJIHU JBYX
HeGOJIbIINX WCIPaBJEHUIl, COXpaHEHbl B TOM BH/IE, B KaKOM
OHM YBU/JEIW CBET B TEPBOM WU3JaHUU. €IMHCTBEHHOE CYIIe-
CTBEHHOE M3MEHEHHNE 3aKJI0YaeTcs B JIONOJHEHUU KHUTH IISITON
(mocsienineit) ruaBoil, nosyuusiieil HazBanne <«OTBeT KpUTH-
KaM» .

OnHaKo TO, YTO TEPBbIE YeThbIpe TJIaBbl OCTAJNCHh MPAKTHYe-
CKM HEM3MEHHBIMU, BOBCE He 0O3HAYAeT, YTO aBTOP KHWUTU TOJI-
HOCTBIO Y/IOBJIETBOPEeH (POPMOI M Cco/lep:KaHMeM IIPe/ICTABJIeH-
HOTO B HHUX MaTepuaJjia. IJTO 3HAYWT BCErO JIMIIb TO, YTO B
MepeocMbICIeHn: TTpo0JieM, PAaCCMOTPEHHBIX B paMKaX JaHHBIX
TJaB, S ellle He 3alies] HACTOJbKO JajeK0, YTOObI MPeATTPUHSTD
HOIBITKY CKOJIbKO-HUOY/Ib CYIECTBEHHOW PEBU3MU TeX B3TIJIs-
JIOB, KOTOPbIe ObLIN BIIEPBbIE€ BBICKA3aHbI MHOIO B XOJ€ JIEKITUI
B 1963 r. IT0 TakKe O3HAYAET, YTO B II€JIOM S U CETOAHS TIPHU-
JIEPKUBAIOCH TIO3UITHH, 3asBJEHHON B TEX JIEKITUSX.

A wazmeioch, 4TO HOBas, NdTas TJaBa KHUTH He Oy/leT BOC-
NpUHATA JIUITb Kak yIpa)kHeHue B ToJieMuke. B dunocodun
MpaBa aHTJIOSI3BIYHOTO MUPA MHOTHE [IeCATUIETUS TOMUHUPYET
Tpaaunusa, cBg3anHas ¢ uMmenamu Octuna, I'pes, Xoamca u
Kenbzena. Tor daxr, uyto pazpaboTaHHble 3TUMU yYEHBIMH 006-
nie TPeJICTaBJEHNUST O TpaBe 3aHsIM ITeHTPAJbHOE MEeCTO, He
O3HA4yaeT, YTO OHW MPUHATHI IEJTMKOM U TIOJHOCTHIO: BBITEKa-
IOIe M3 HUX BBIBOJBI YAaCTO BBI3BIBAIOT AUCKOMMOPT Aaxe y
aJIenToB 3TUX B3TJsA10B. [losaraio, 4To B HOBOW 3aKJIOYUTEJb-
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HOMl TJIaBe 2TOW KHUTH MHE Y/aJOCh TOYHee, YeM Korja-an6o
npeXk/e, U3JI0KUTh CBOM PA3HOIJIACUA C aHAJUTUYECKUM IIpa-
BOBBIM NO3UTUBU3MOM. VI B 3TOM orpomMHas 3acayra MOUX KpH-
TukoB, npexzae Bcero I'. JI. A. Xapra, Ponasbaa /IBopkuna u
Mapmasia Kosna. Mx kputuka He Bcerga Oblia MATKOH 110
¢opme, ofHAKO UMEHHO 3TO TIO3BOJIUJIO HE MPUTYTHUTH TPSIMOTY
U PE3KOCTb apryMeHTAIlMN YKJOHYMBBIMU (ppaszaMu, UTO CTOJb
yacto BcTpevaercd B moJsieMuke. OGHaXKuB 6a3oBble TIPEIIIO-
CBLJIKM CBOMX PACCYXX/I€HWII, OHM TIOMOTJIA MHE TPOJIeJIaThb TO
’Ke caMoe ¢ IIPeAroChLIKaMM, Ha KOTOPBIX O6asmpyercss Mo
aAHAJIN3.

ITocko/bKy yueHble, OCHOBHbIE MHTEPEChl KOTOPBIX JIeXKaT B
o6sacT CONMOJIOTUM M AHTPOIOJIOTHH IIpaBa, HAILIN I0Je3-
HBIM [IIs1 ce6sl TIepBOe U3/laHue 3TOH KHUTH, TO YUTATEJSIM, KO-
TOpble BIIEPBble BO3bMYT B PYKH 3Ty KHHUTY, PYKOBOJCTBYSICb
CXOXXUMM HUHTepecaMu, OyneT HebGecroJie3eH OJWH aBTOPCKUIA
coBet. OH cOCTOUT B TOM, 4TOGBI HAYaTh 3HAKOMCTBO C KHUTOW
¢ raasbl II, a 3areM, BpeMEHHO IPOIYCTUB IPOMEXKYTOUYHDIE
rJIaBbl, 1epeiitu cpady K riaae V. Takoit croco6 3HaKOMCTBa €
KHUTON CJIY>KUT JIBOSIKOH IeJTM: TO3BOJISIE OGJIETYUTH IIOMCK
nH(pOpMaIK, TOJEe3HON /IS WX OCOOBIX YMTATEJbCKUX WHTE-
pPecoB, OH B TO Ke BpeMs [laeT HEKOTOpoe TpeJCcTaBjeHune 06
OCHOBHBIX Pa3HOIJIACHSX, KOTOpbIe pa3/e/isioT 1paBoOBe/lOB IIPU
pellleHnuN 3a/1auul 110 OIpe/lesIeHUIO IIpe/iMeTa CBOEro MCCJIe/I0-
BaHUSI.

B sakuiouenune s Xouy BBIPa3uTbh NPU3HATEJIbHOCTD MOEMY
cekpertapio Mapre JHH Jimc, a Takxke Pyt Kaydman uz us-
natenbeTBa Membekoro yHEBepCHTeTa 3a BKJIaf, KOTODPBIH OHE
BHEC/IM B co3jaHue 3TOW KHuru (M HOAJEp:KaHue MOEro y-
IIEBHOTO CHOKOWCTBUs). VIX ycep/ue U BHUMaHWe B OIPOMHOI
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CTENeH! TIOMOIJIM MHE CIIPABUTHCS C TOW HEPBHOW M OTHUMAIO-
el MHOTO BpeMeHH PaboTOil TI0 BBIBEPKE BCEX MeJIOYel, KOTO-
pas Bcer/la COIPOBOXK/AET IMPOIlecC MpeBpalleHuss PYKOINCH B
TOTOBBIN IT€YATHBINA TEKCT.

1 mag 1969 r.
J. JI. O,
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NPEAUCJIOBUE
R IIEPBOMY HU3JAHHUIO

B ocHoBy aTOli KHUTH T10JI03KEH KYPC JIEKIIMi, TPOYUTAHHbBIX
B anpesne 1963 r. B Membckoil mkose mpaBa B paMKaxX IHKJIA
aekiuit uM. Yuabsama Croppca. XoTsi 00beM KHUTU B HECKOJTb-
KO pa3 MPeBOCXOANT OODBEM HCXOJHOTO TEKCTa, S COXPaHUJI
(opmy siekIuii, TOCKOJbKY OHa W/JEAJbHO COOTBETCTBYET
npeiMeTy U T03BOJISIeT COXPAaHUTh HeOPMaJbHBIN U 3a4acTyiO
MOJIEMUYECKHIl CTUJIb, KOTOPBIM s mpeanountao. B pesysbrare
BO3HUKJIO OTIpe/ieJIeHHOEe HEeCOOTBEeTCTBUE Mexay (hopMoi U co-
Jlep>KaHueM: Jlake XOPOIIO BOCHUTAHHAS W TeplejuBas ay/lu-
Topusa MelbCcKOro yHUBepcuTeTa BpS JH CyMesa GObl BBICH/IETH
BTOPYIO «JIEKITNIO» B HBIHEITHEM BH/IE.

B kadectBe mpumiIoXKeHus MA00ABJIE€H TEKCT, KOTOPBIA ObLT
HaIMCcaH MHOW 3aJl0T0 /10 3TuX Jiekiuii. [lpunoxenne Hasbi-
Baercsa «lIpo6mema monocumkas. IIpeskme yem mepeiitn K 4Te-
HUIO BTOPOW TJIaBOM KHWTU, HMMEET CMBICJ O3HAKOMUTLCS C
MPUJIOKEHNEM U TOPa3MbICJAUTL HaJ 3TON Tpobsemoit. l3na-
YaJbHO «Ipo6JeMa JOHOCYMKA» MCII0JIb30BaJach B MOEM Kypce
JIEKITUI TIO TPABOBE/IEHUI0 B KAY€CTBE OCHOBDBI JIJId JIUCKYCCUN.
Kpowme ToTO, Ha MPOTSIKEHUM TOCJIETHUX HECKOJBKUX JIET 3TOT
MaTepuas WCIOJb30BAJCS B KayecTBe BBOJHOTO TIpuMepa B
paMKax y4eOHOrO Kypca o mpobjeMaM IpPaBOBE/IEHUsI, KOTO-
pbIil uyuTaeTcs BceM CTy/eHTaM IiepBoro kKypca lapBapickoil
HIKOJIbI IIpaBa.

Boipaskenne G6GJaroflapHOCTH 32 TIOMOIIb B CO3/JIAHUM ITOM
KHUTH 5 J0JKeH HauaTb co cBoeil mpuaHatesbHOCTH Mesbckoii
IIKOJIe TIpaBa He TOJIBKO 3a TO, 4YTO ee JI06e3Hoe TIpUrIalieHue
CTaJIO /IJIsi MeHs1 6JIarOTBOPHBIM CTUMYJIOM, HO M 32 IPEJ0CTaB-
JIEHHOe MHe JIONIOJIHUTEJbHOEe BpeMs C TeM, 4TOObl I MOT JI0-
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OGUTDHCST JTyYIlIer0 COOTBETCTBHS INPEIbSIBJIEHHBIM TPeOGOBAHUSIM.
Kpome TOro, g mo/mkeH BbIpa3uthb OusarogapHoctb DoHay
Pokdennepa 3a t0o, uto oH momor mHe B mepuoxa 1960 —61
aKaJIeMMYeCKOro To/la TOJYUYUThb JOCTYIl K peadaiilieMy B ame-
PUKAHCKON aKaJeMUYeCKON *KU3HU TOBAapy, a MMEHHO K JIOCYTY.
[Tox mocyrom s, KOHEYHO Ke, MMEI0 B BHUIY BO3MOXKHOCTb YH-
TaTh U Pa3MbIILIATh, OY/yuyl OCBOGOKIEHHBIM OT HEOGXOUMO-
CTH TIPMHOCHTH HENOCPEJCTBEHHYIO0 Moab3y (Mam jenatb Bui,
4To ee TpuHOCHIIb). Ilompocty rosopst, 6e3 nomoin MDomga
Pokdennepa s monpocty He cMor Obl TPUHATH IMPUTJIANIIEHUE
enbckoil MKOJIBI IpaBa.

UYro KacaeTcss MOUX KOJIJIET, TO 51 00s3aH MM CTOJIb MHOTHIM,
a MOe€ YyBCTBO 0JIar0/IapHOCTH CTOJIb BEJIHMKO, YTO s IIPOCTO He
B COCTOSTHUM BbBIPA3UTh €r0 TaK, KaK OHM TOTO 3aCJy>KHBAIOT.
[Ipu sTOM HEOOXOAMMO OTMETHTb, YTO HU y OMHOTO M3 MOWX
KOJIJIeT He ObLIO0 HU €/IMHOTO IIAHCA TOIBITAThCS CIIACTH OKOH-
YaTeJbHBII TEKCT KHUTH OT TOTPEIHIHOCTEll, KOTOopble OObICHSI-
I0TCS  CKJIOHHOCTBIO YIIPSIMOTO aBTOPAa BHOCHUTH MCIIPABJICHUS
BIJIOTH /IO TIOCJIe[Hel MUHYThI. VIX BKJajg B paHHHME CTajuu
paGoTbl HA/l KHUTOH CTOJIb Ba’KEH, YTO s1 MOT Obl CKa3aTb, YTO
ABTOPCTBO 3TOW KHUTH NPUHAJIEKUT MOMM KOJIJIETaM B TOM ke
CTeINleHN, B KaKOWl OHO MPHUHAJIEXKUT U MHe. VI, HakoHen, paan
TOTO, 4TOOBI BBIPA3UTh OJIATOAAPHOCTL CBOei cyrnpyre Map-
JUKOPM 3a ee HeOlEeHUMbll BKJaJ, s TOTOB II03alMCTBOBATH
pPUYY/JIUBbIE CJI0OBA /IPYTOro aBTOpa: OHa MOXKeT He 3HATb, YTO

3TO O3HAYaeT, HO OHA 3HAET, 4Ty 3TO 3HAUMUT.
J. JI. D.
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