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B AHoTauis

MoHorpadis € OgHUM i3 NepLInX y BITYU3HAHIN HayLi KpUMiIHaANbLHOro npaBa
cnewianbHUM KOMMNEKCHUM AO0CAIOXKEHHAM, NPUCBAYEHUM
KPUMiHanbHO-NPaBOBMM Ta KOMMNapaTUBICTCbKUM acrneKTamMm KpUMiHanbHOI
BiANOBIQaNbHOCTI 3@ MOCAraHHA Ha XXUTTA AepP>XXaBHOMo Y4 rpOMaACcbKoro gisva.

ABTOpPM NPOMOHYIOTb HOBY pefaKL,ito CTaTTi NPO NOCAraHHA Ha XUTTSA AepXXaBHOro
uyun rpomagcbkoro gisya y KK YkpaiHu.

Onsa ¢axisuiB y ranysi npaea, npaw,iBHMKIB MPaBOOXOPOHHUX OPraHiB, OpraHis
LMBINBHOrO 3aXUCTY, OPUCTIB, CTYAEHTIB.
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NEPENIK YMOBHUX MO3HAYEHb

BPY — BepxosHa Papa Ykpainu

KK - KpumiHaAbHUI KOAEKC

KK VYCPP 1922 poxky - KpumiHaabHuil KopeKc YKpaiHCBKOI
Couiaaictuunoi PapstHebkoi Pecy6aixu 1922 poky

KK YCPP 1927 poxy - KpumiHaabHuil Kopekc YKpaiHCbKOI
Couiaaictuunoi Papsiuebkoi Pecriy0Oaiku 1927 poky

KK VYPCP 1960 poxy - KpumiHaapHMil KopeKC YKpaiHCBKOI
PapsHcbkoi CouiaaicTuynoi Pecy6aixu 1960 poky

KMY - Kab6iner MinicTpiB Ykpainu

KIIK — KpuMiHaAbHUIT MpOLeCYyaAbHUI KOAEKC YKpaiHu

OOH - Opranisauis O6’epHaHuX Hawii

CPCP - Corws Papsucpkux Couiaaictuunnx Pecry6aix

CT. — CTATTA

Y, — 4aCTUHA



BCTYN

AOKOpiHHI 3MiHU Yy 30BHIIIHPOMY Ta BHYTPilIHbOMY 0€3MEKOBOMY
cepepoBUIIl YKpaiHM 3YMOBAIOIOTb HEOOXiAHICTB CTBOpEHHS HOBOI
cucTeMu 3abe3nedyeHHs HallilOHAAbHOI Oe3neky YKpaiHu, 10 MepeA-
6auaerncs Crparerieio HalioHaApHOI Oe3nexu Ykpainu [18] Ta 3ako-
HoM Ykpaiuu «IIpo HalioHaabHy Oe3nexky Ykpainu» Bip 21 yepBHS
2018 poky [190], sikuit BU3HaYa€ OCHOBM Ta IMPUHLMIIM HALIIOHAABHOI
6esmexu i 060poHMU, LiAl TA OCHOBHI 3aCaAM AeP>KaBHOI MOAITUKY, 1[0
rapaHTyBaTUMYTb CYCIiABCTBY i KO)KHOMY TPOMAASIHUHY 3aXMUCT Bip
iCHYI0UMX Ta MOTEHLiHMX 3arpo3.

[HcTUTYLiIHA cAaOKiCTh, CTPYKTYpHa He30aAaHCOBAHICTh OpraHiB
Oesnekn i 00OPOHM BUMAralTb YAOCKOHAAEHHS BCbOTO KOMIIAEKCY
Aep>XaBHOI MOAITHKM Yy cdepi HaljioHAABHOI Oe3NeKu, B TOMY YUCAI
y MUTAHHAX 3a0e3neyeHHs eQeKTUBHOI Ta HAAITHOI OXOPOHM XKUTTA
Ta 3A0POB’Sl HOCITB BEPXOBHOI BAAAM Y A€p’KaBH, 0Cib, sIKi OYOAIIOTD
MOAITUYHY cucTeMy YKpaiHu i MOBMHHI 3abe3meyyBaTu Aep>KaBHUI
cyBepeHiTeT YKpaiHM, cTabiAbHICTD QYHKLiOHYBaHHS Aep’KaBHUX
OpraHiB Ta FPOMAACBKUX 00’ €AHAHb, IPOTPECUBHUI AEMOKPATUIHUI
PO3BUTOK AepP>KaBU i CyCIiAbCTBA.

[TocsaraHHs Ha KUTTS TaKUX IIOCAAOBUX 0CiD, AIICHO, CKAapae
CYTTEBY 3arpo3y AAS HallioOHaAbHOI Oe3IeKy Aep’kaByu, TOMY OXOpPOHa
XUTTS 1 3A0POB’sl LIX 0Cib pEryAI€EThCS ClleljiaAbHOI0 KPUMiHAABHO-
IpaBOBOI HOPMOI, 110 mepepabayeHa crarTeio 112 KpuminaabHOro
KoApekcy Ykpainu (aaai — KK Ykpaiun).

BiTuM3HsAHUIT AOCBip IpaBO3aCTOCYBAaHHA Lji€l CTAaTTi HeBeAU-
Kuit [23], yepes e y KpUMiHaAbHO-NIPaBOBiil Teopil i mpaxrTuui
3aAMIIAETHCS HEBUPIIIEHOIO 1jiAa HM3KA MUTaHb, OB’ A3aHUX 3 Ipa-
BOBOI0O XapaKTePUCTUKOI AisHHA, NepepbaveHoro crarreo 112
KK Ykpainu, 30kpema, IOHATTS Ta IPABOBOIO CTATYCY AEP>XaBHOTO
YY TPOMAACBKOTO Aisi4a; PO3MEKYBAHHS LIbOT0O CKAAAY 3 CYMDKHUMU
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Bcryn

3AO0YMHaMM, SIK Y BiTYM3HSHOMY, TaK i 3apyOi’>KHOMY 3aKOHOAQB-
CTBi; PO3yMiHHS LliAell BUMHEHHS LbOTO CYCIIABHO He0e3IIeuHOro
AISIHHSA Ta iH.

Y HayLi KpMMiHaAbBHOTO NpaBa iCHyE 3HAUHMII iHTepeC A0 AOCAIA-
)KEeHHsI KPMMiHAaAbHO-TIPAaBOBUX aCIHeKTiB 3a0e3MevyeHHs 3aXUIeHOCTi
AEP>KaBHOTO CyBepeHiTeTy, TepuUTOopiaabHOI ILiAiCHOCTi, AeMOKpa-
TUYHOTO KOHCTUTYLIHOTO AaAy Ta iHIIMX HalliOHAaAbHUX iHTepeciB
YkpaiHu Bip peaAbHUX Ta INMOTEHLiMHMX 3arpo3, 30KpeMa, 0XOPOHU
KUTTS A€PXKaBHUX Ta TPOMAACBKUX Aif4iB. Y LIbOMY cCeHCi Ljika-
BUMM € Hpali BiTYM3HAHMX Ta 3apyODKHUX yueHuX, siK B. @. AHTU-
neuko, O. ®. bautumes, B. O.Taymxkos, B. fl. [opbaueBcbkuii,
O. I1. AsbobGaupb, C.B. AbsixoB, B.TIl. EmeabssHoB, H. A. 3eainchka,
I. M. Komnotys, A. O. AantiHoB, B. B. Aenb, B. A. AinkaH, B. K. Mar-
BiituyK, M. I. MeabHuk, B. O. HaBpoupxkuit, O. C. Coryaa, B. B. Cra-
muc, B.Il. ®iroHoB, M. I XaBponiok, O. A. Uysakos, H. L. Packer,
M. Veron Ta inwi. IIpoTe, He3aBaXkarouy Ha YMMaAY KiAbKiCTb HAyKOBUX
npaupb 3 Liel Ta cyMiKHOI IpobAeMaTuKu (cepep OCTaHHIX CAip BiA-
miTutu pocaipxenHs O. FO. 3BoHapboBa «KpuMiHaabHa BiplTOBipaAB-
HICTDb 32 MMOCSTaHHS HA XUTTS AEP)XKaBHOTO Y/ TPOMAACBKOTO Aisyar,
2005 p.) [53], Tema He BTpavyae CBO€i aKTYaABHOCTI, aA’Ke HEAOCTATHbO
AOCAIAKEHOI0 3aAMIIIAETHCS HU3KA MUTAHb, 1110 3yMOBAIOE HEOOXIAHICTD
MPOBEAEHHSI KOMITAEKCHOTO AOCAIAXKEHHS 00’ €KTUBHMX Ta Cy0 €KTUB-
HIX O3HAK IOCSITAHHS Ha KUTTS AeP>KaBHOTO UM IPOMAACHKOIO Aisva,
AVICKYCIIHMX NUTaHb LIOAO KBaAidikauii mocsAraHHs, nepeadayeHoro
crarreio 112 KK Ykpainu Ta 0OIpyHTYBaHHS MOXXAUBOCTEN 3aCTOCY-
BaHHA AOCATHEHb HayKM KpMMiHAaAbHOrO IpaBa YKpaiHM B NpakTuli
HNpOTUAIl 3A0UMHAM MHpPOTU HallioHaabHOI Oesmeku. Lle akrTyaaisye
HEOOXIAHICTb CIEliaAbHOTO AOCAIAKEHHS TpaBoBOI edeKTUBHOCTI,
MO>XXAMBOCTEN IMOAAABIIOTO BAOCKOHAAKOBAHHS 3aKOHOAABYOI KOH-
CTPYKLiI Ta NPaKTUKU 3aCTOCYBaHHA KPUMIiIHAAbHO-TIPAaBOBUX HOPM,
110 3a0€3MevyIoTb AISIABHICTb A€pP>KaBHUX UM IPOMAACBKUX AisfviB Ta
nepea0avaTh BIATIOBIAQABHICTD 32 MOCSTAHHS Ha TaKUX 0Ci0, yTOY-
HEHHS Ta TOTAUOAEHHS OKPEMUX TEOPETUYHUX TIOAOXKEHb SIK 32 AAHOIKO
Ta CYMDKHMMM IpOOAEMaMU.



PO30IN 1
CTaHOBNEHHS | pO3BUTOK
33KOHOJaBCTBA NPO NOCATAHHA HA XUTTA
AEPXaBHOro Y1 rpOMafCbKoro Aiava
Ha TepeHax Cy4acHoi YkpaiHu

1.1. Panni etanu ¢popmMyBaHHSI 3aKOHOAABCTBA PO MOCSTaHHS
Ha XUTTA Aep>KaBHOT0 YU TPOMAACHKOIO Aisg4a

3aBAQHHAM IepUIoi PeTPOCHEeKTUBHOI YACTUHM HAIIOTO0 AOCAIA-
JK€HHs € aHaAi3 AOCBiAY KPMMIHAaAbBHO-IIPAaBOBOI OXOPOHU A€p)KaB-
HUX Ta TPOMAACBKUX AisI4iB B 6araToMipHilt MAOLIMHI Ta BUAIAEHHS
AEKIAbKOX YMOBHMX eTamliB ii pO3BUTKY, IIOYMHAIOYM Bip Ka3yicTUU-
HUX pOpPM IIPAaBOBOT0 KOHTPOAIO HaA Helo Ta 3aKiHUy04M yHidiKoBa-
HOMW Koaudikaijieo BiamoBiaAHOTO 3aKkoHOAaBCTBA. CAiA 3a3HAYKTH,
IO BiTYM3HAHA ICTOPiA CTAHOBAEHHA Ta PO3BUTKY IHCTUTYTY KpU-
MiHaAbHO-IIPAaBOBOI OXOPOHM BAAAM Ta il BEePXOBHMX IIPEACTAaBHUKIB
€ sABUIeM OiAbII UPOKUM, 6A30BUM 1 ITOMIEPEAHIM CTOCOBHO iIHCTU-
TYTYy KpMMiHAAbHO-IIPABOBOI OXOPOHM AEP)KaBHUX YU I'POMAACHKUX
Alf4iB SIK MexaHi3My 3abesmevyeHHS HOPMAAbHOI AISIABHOCTI opra-
HiB Aep>KaBHOI BAaAM, MICLIEeBOTO CAMOBPSAYBAaHHSA Ta I'POMAACH-
KMX OpraHisayin.

Ha ocHoBi apxiBHKX, GOHAOBUX, i AiTepaTypHUX AXKepeA BiTuus-
HSHMUX 1 3aKOPAOHHUMX BYEHUX, KATaAOriB, AOBIAHUKIB, B icTOpUY-
HOMY aCIeKTi MOXXHA BUAIAUTY YOTUPY IOCAIAOBHUX €TANU PO3BUTKY
3aKOHOAQBCTBA NMPO KPUMiHAABHO-IIPABOBY OXOPOHY AEpP’KaBHUX UM
IPOMAACBHKUX Ais4iB Ha TepeHax YKpaiHu, a came:

I eram (XI — XVII cToAiTTS) — AQBHPODPYCBKUIL;

IT eran (XVII croairTst — 1917 pik) — iMIIepChbKMit;

III etam (1917-1991 poku) — paAsSHCHKMUIL;



Po3aia 1. CmaHoBAeHHS | po3BUMOK 3AKOHO0ABCMBA NPO NOCS2AHHS HA WUMMAL
0epimasH020 Hu 2POMAOCLKO20 0iA4a HA MepeHax cy4acHoi Ykpainu

IV eran (1991 pik — A0 TemepilHbOToO 4acy) — Cy4acHMil, 4aciB
He3aAeXHOCTi Ykpainu. BoHu pisHATHCSA 3MiCTOBHICTIO, OCSIKHICTIO,
opuriHaAbHICTIO i crienndikoio BUCBITAEHHS.

I eman (XI- XVII cmorimms) — OasHbopycbkuii. TlounHao4un
i3 camux paHHiX CBOIX AXXepeA 3aKOHOAABCTBO AaBHboi Pyci, mepea-
0a4aA0 HOPMU MPO BIATIOBIAQABHICTH 32 BUMHEHHSI 3A0UMHY BIAHOCHO
mipAerAux, TOOTO CAYXKMBUX, BiICbKOBMX KHI3s, Ta 1 Y BipHOIIeHHI
CaMOTO KH3.

[lepuie cucTeMaTu3oBaHe NPaBO Ha TepeHaX YKpaiHM BUHUKAO
K HACAIAOK pO3MaAy V CAOB'SHCHKMX IA€MEH IaTpiapXxaAbHOro
poponAaeminHoro Aapy. Cucrema npaBa AaBHbol Pyci Masa B OCHOBI
3BUYAEBE MPaBO, KOAM(iKOBaHe MPY 110r0 3aCTOCYBaHHI KUIBCHKUMU
KHs3sMmu [60, c. 34]. Tak, HaibiAbII BiAOMMIT TaM AITHUK AQBHBOPYCh-
koro mpaBa —Pycepka IlpaBaa, sixa 3’sBuaacs y 1016 poui B obcra-
HOBLi TOCTPOI MOAITUYHOI OOPOTHOU, 1O PO3TOPHYAACS HAMEpeAo-
AHI moxopy ApocaaBa Boaopumuposuya Ha Kuis. ITicast cmepTi 6para
McrtucaaBa Boaopumuposuuya, Ipocaas BuAae posumupeHy peaakliiio
Pycpkoi ITpaBan 1036 poky, a yepes pik cTBOpIO€ ii KMIBCbKY pepax-
ifo, [0 MaAa 3araAbHOAep>KaBHe 3HaueHHs [281, c. 392-394].

Koaundikaniina pisapHicTp fpocaaBa Myaporo, skuil cnupascs,
B IleplUly 4Yepry, Ha HOPMM 3BMYA€EBOTO IIpaBa Ta Ha IPaBOBi HOBO-
BBEAEHHS, TOB's13aHi i3 BIAMBOM Bi3aHTIICHKOI MPABOBOi AOTMU,
Oyaa BUKAMKAHA HaraAbHMMMU MHOTpebamMu CycmiAbcTBa i, 3BiCHO,
JIOTO NAaHIBHOTO KAacy. 3aKOHOTBOPYICTb AQBHBOPYCbKMX KH3iB
BiaOMBaAa eBoAWOIII coliaAbHUX 1 (eoAaAbHO-TIPABOBUX BiAHO-
cuH B KuiBcpkinn aepxaBi. flpocaaB Myapuit aisB sik pedopmarop,
3aKAQAQI0UM MIABAAVHYU AQBHBOPYCHKOTO MMCEMHOTO 3aKOHOAQBCTBA.
KoaudixoBanuit Ta yHipikoBaHuit 3Bia 3aKOHIB 3aKpilAIOBaB MallHO-
BUI I KAAQCOBUI TOAIA CYCIIABCTBA, aBTOPUTET AEP’KaBU Ta KHA3S,
3axXuIaB iHTepecu SIK KHs35, TaK i 00sp, APY>KMHHUKIB, TOPOASH,
OOLIVHHUKIB. IPU LBOMY, CAlA 3a3HAYUTH, IO CTATYC KHA3S i 110TO
IIpaBOBa HEAOTOPKAHHICTb He (iKCyBaAMCs NMPaBOBUMMU HOPMaMM,
TaK y pasi MOCATAaHHA Ha KHA35, IOT0 MAllHO, BiH BUCTYIAE SIK oco0a,
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IO 3HAXOAMAQACS HaA 3aKOHOM, i Takuil cTaH BipoOpaxkaB TOI CBO-
€piAHMIT piBeHb IPABOCBIAOMOCTI, IKUI OyB IPUTAMaHHMUII AQBHBO-
PYCbKOMY CYCHiABCTBY TOI'O 4Yacy.

Bsaraai, Pycpka IlpaBpa — mepiumil HalliOHAAbHUIT 3aKOHOAQBUNIA
naM SITHUK, 1[0 Ma€e HOPMAaTMBHO-CUCTeMHe 3HaueHHs. Came B Hiil
OyAM 30cepepkeHi HOPMH, 1[0 HAA€XKaAM AO Pi3HMX raAyseil IpaBa, sKi
3apoaXyioTbes B AaBHin Pyci. Y uybomy 3Havenni Pycpka IlpaBpa sk
MepUINI AABHbOPYCHKUIT KOAEKC AY>Ke BUTIAHO BiApi3HsIAQCA Bip iHIINX,
Cy4yacHUX ilf, 3aKOHOAQBYMX aKTiB, Y AKUX MPABOBI HOPMU MiCTUAUCA
dbparmenTapHo Ta He Bipobparkaau cuctemHocTi [29, c. 74].

Y 1eit vac Bipome 6iabir 110 11 ciuckiB, sKi pO3MaAal0ThCsI 3aA€KHO
Bip IXHiX 0COOAMBOCTEI 1 YaCy CKAQAQHHS Ha TPYU OCHOBHI pepakuii:
Koportky, Posmmpeny Ta CkopoueHy. Yci TeKCTy epeOyBaAu y CKAaAi
SAKUX-HeOyAb 30ipHUKiB abo aiTonucis [171, c. 4].

Pyceka IIpaBpa fpocaaBa Mypporo (ii HaMAaBHIIIMIT CHMCOK
paaroBanmit 1016 p.) aae 6iApil TMOBHY KapTMHY BiAMOBipaABHOCTI
3a BOMBCTBO. BoHa BMOKpEMAIOE AMIEe ABa BMAM 3AOYMHIB: HPOTHU
ocobu i maitHoBi. BoHa He po3pi3HsAa BIATIOBIAQABHOCTI 3aA€XKHO Bi
Cy0’eKTMBHOI CTOPOHU 3A04UMHY. B Hill He OyAo pisHuLi MiX ymucaom
i HeoOepesKHICTIO Ta pO3MEXYBaHHS YMUCAY Ha MPSIMUN i HEMPSMMUIL.
Xoua M. C. I'pyueBcbKuit, AOCAipXYyIoun ii, BuaiAMB i moyaTku cy6’ex-
TUBHOI OLIIHKM: 3 TOYKM 30PY HAsIBHOCTi YMUCAY Ta YCBIAOMAEHHS i
4yac BUMHEHHSI KPMMiIHAaABHOTO 3AOUYMHY. Y)Ke B HallpaBHiwiin [IpaBai
KapaBCsl HaMip yAapy, He AOBeAEHUI A0 KiHus (cT. 8), 3amopisHumit
yAap (cT. 5), a Takox obpa3sa (cT. 7) BIATOBIiAHO HaKAAAEHHAM WTpady
y po3Mmipi Bip oaHiel oo copoka rpuseH [34, c. 360].

Pepaxuii Pycpxoi IlpaBau Ha mpoTasi XI — XIII cToaiTs cTasm Bia-
A3epKaAeHHSIM OCOOAMBOCTEN IpPOLeCYy CTAaHOBAEHHS Ta PO3BUTKY
Aep>xaBHOro BAapHoro anaparty KuiBcbkoi Pyci. BAapa KHsA35 0OMexy-
BaAa 3aCTOCYBAaHHA CMEpPTHOI Kapy, 3aMiHIOI0UM II TPOLIOBOIO BipoIo
Ha KOPUCTb KHA3s (A€p)KaBHOI BAaAM) 32 BOMBCTBO, CTATHEHHSM
Ha J10T0 KOpUCTH 3a iHmi 3aounmHu. Kpim mrpady aAepxaBHill BAaai,
IIPaBONMOPYLUIHUK BiALIKOAYBaB 30MTKM moTepriaoMy. Mipolo moka-
paHHs OYB «IOTIiK i po3rpabyBaHHs», IKUM MIAAQBAAKCS He TiABKU
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IOPKHUTA

Bif Teopii 40 NPaKTUKKU

[lepenT Ha caut —
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