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INTRODUCTION

The current evolution of international law, Ukraine’s advancement to-
wards European integration, and the transformation of its domestic legal
order under conditions of an ongoing international armed conflict render
it necessary to reconsider the phenomenon of law-making in a compre-
hensive and multidimensional manner. Law-making today encompasses
far more than the formal drafting and adoption of normative legal acts.
It unfolds within an intellectually and institutionally complex space in
which international legal doctrine, state practice, European standards,
national legal traditions, and contemporary security, political, and tech-
nological challenges interact. Against this background, an informed anal-
ysis of law-making must begin with an inquiry into the extent to which
international legal principles, norms, and mechanisms shape the content,
structure, and legitimacy of national regulatory decisions.

The overarching purpose of this monograph is therefore to provide a
conceptual and doctrinal rationale for improving the legislative frame-
work of Ukraine in line with its international legal obligations. Compli-
ance with these obligations establishes the normative boundaries of state
action, informs the selection of law-making methodologies, and necessi-
tates the harmonisation and approximation of domestic law with inter-
national and European standards. This approach allows for the identifi-
cation of priority areas for legislative reform and offers methodological
guidance for developing a coherent and systematic law-making process
in domains directly influenced by international law.

A key premise of this study is that the interaction between interna-
tional and domestic law constitutes a foundational dimension of contem-
porary law-making. The analysis proceeds from the understanding that
this interaction is neither static nor unidirectional: international stan-
dards permeate the domestic legal order through diverse forms of imple-
mentation, while national legal developments contribute to shaping in-
ternational legal discourse and state practice. The monograph therefore
examines both the axiological underpinnings and the institutional mo-
dalities of this interaction, with particular emphasis on Ukraine’s trajec-
tory of European integration.

The study further explores the prospects for conceptual constitutional
reform in Ukraine, including potential amendments to the Constitution
following the termination of martial law. This discussion draws on the
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INTRODUCTION

practice of constitutional Europeanisation in EU Member States, compar-
ative constitutional experiences, and Ukraine’s own historical and cul-
tural specificities. In doing so, the monograph identifies systemic priori-
ties, legal determinants, normative tensions, unresolved challenges, and
emerging approaches in constitutional rule-making, such as the possible
constitutional entrenchment of the primacy of international law and EU
law over conflicting domestic provisions. These dynamics illustrate how
developments in international law and European integration generate
new structural linkages between the national and international legal or-
ders.

Another component of the research concerns the conceptual founda-
tions and practical implications of Ukraine’s articulation of the interna-
tional legal doctrine of the «Responsibility to Protect» (R2P). The study
situates the doctrine within the broader theoretical landscape of inter-
national legal doctrines and the information-based model of internation-
al legal regulation. It conceptualises doctrine as a coherent, historically
grounded, normatively oriented intellectual framework, rather than a
mere collection of propositions. In the context of the Russian Federa-
tion’s armed aggression, Ukraine’s contemporary articulation of R2P em-
phasises sovereignty as responsibility, the primacy of preventive mea-
sures over reactive ones, and the categorical inadmissibility of employing
R2P rhetoric to justify territorial claims or to support separatist move-
ments under the guise of humanitarian protection.

The monograph also analyses Ukraine’s performance of its interna-
tional environmental obligations during wartime. Special attention is giv-
en to implementing the recommendations of the European Commission
contained in the 2024 EU Enlargement Package and the Action Plan for
Implementing the EU-Ukraine Association Agreement. The study high-
lights the central role of the transposition and implementation of the
EU environmental acquis and argues for an update of the 2004 State
Programme for Adaptation of Ukrainian Legislation to EU Legislation
and the 1999 Concept of Adaptation. The need to adopt a comprehen-
sive Strategy on the Implementation of the EU Environmental Acquis in
Ukraine and its accompanying implementation plan is also stressed.

A further section provides an analysis of Ukraine’s implementation of
international maritime safety standards, drawing on its participation as
a Member State of the International Maritime Organization (IMO). The
study examines the domestic implementation of the 1974 International
Convention for the Safety of Life at Sea (SOLAS), the 1979 International
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Convention on Maritime Search and Rescue (SAR), and the 1989 Inter-
national Convention on Salvage, with a focus on maritime safety, search
and rescue coordination, and the protection of human life and the ma-
rine environment. Recommendations are offered concerning Ukraine’s
ratification of the 2006 Maritime Labour Convention (MLC) and its en-
dorsement of the 2022 Geneva Declaration on Human Rights at Sea.

The rapid expansion of artificial intelligence (AI) further necessitates
a reassessment of law-making methodologies. The deployment of Al sys-
tems across public administration and private sector domains — includ-
ing healthcare and financial services—has heightened the need for ro-
bust legal safeguards, effective oversight mechanisms, and compliance
with data protection standards. This study therefore examines the ad-
aptation of Ukrainian legislation to European regulatory frameworks in
personal data protection and Al governance. It identifies core challeng-
es — legal uncertainty, institutional capacity, and cross-sectoral coordi-
nation — and outlines the opportunities Al creates for enhancing the
quality, transparency, and evidence base of law-making.

The monograph also examines the transformations in Ukraine’s sta-
tus in international trade precipitated by the Russian—-Ukrainian armed
conflict. It highlights the reorientation of Ukraine’s export structure to
European and global markets and the termination of trade relations with
the Russian Federation. These measures are conceptualised as lawful
countermeasures within the framework of the law of international re-
sponsibility. The analysis evaluates Ukrainian legislation — particularly
the Law of Ukraine «On Foreign Economic Activity» — and its conformi-
ty with international legal requirements governing countermeasures and
the definition of aggression. Special attention is given to measures direct-
ed at states formally designated by the Verkhovna Rada of Ukraine as ag-
gressor or occupying states.

A separate segment is devoted to the theoretical and practical dimen-
sions of establishing a special international criminal justice mechanism
for the prosecution of the crime of aggression. The analysis considers the
international legal prerequisites, jurisdictional design, the operation of
immunities, the relationship between such a mechanism and the Interna-
tional Criminal Court, and the political and legal considerations that in-
form institutional design choices.

The monograph additionally addresses Ukraine’s implementation of
international legal norms on liability for unlawful interference with civ-
il aviation. For the first time in Ukrainian legal scholarship, such liability
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is examined comprehensively across both the criminal law dimension —
grounded in the principle of aut dedere aut judicare—and the civil liability
dimension concerning compensation for damage caused by unlawful in-
terference. Drawing on ICAO instruments and international air law, the
study identifies deficiencies in the implementation of these norms into
Ukrainian law.

Finally, the monograph analyses the development of Ukrainian leg-
islation within the broader context of integration into the internal mar-
ket of the European Union. The discussion encompasses the free move-
ment of persons, goods, services, and capital, as well as complementary
domains such as cybersecurity, virtual assets, and artificial intelligence.
Ukraine’s progress—particularly in technical regulation, market surveil-
lance, payment services, open banking, foreign exchange liberalisation,
and media law—is evaluated alongside the persistent challenges of reg-
ulatory fragmentation, insufficient institutional coordination, and the ab-
sence of comprehensive legal frameworks and judicial practice in emerg-
ing sectors.



BCTYII

Cy4acHUI pO3BUTOK MiKHApOJHOTO IIpaBa, €Bpollelichka iHTerpaiis
Ykpaiau Ta TpaHcdopMalif Hal[ioOHaJIbHOI IPABOBOI CHCTEMHU B YMOBaX
MiXKHapOZHOTO 30pOHHOr0 KOHQIIKTY 06'€EKTUBHO 3yMOBJIIOIOTH ITOTpe-
0y KOMILIEKCHOTO ITePEOCMUCIEHHS ITPAaBOTBOPYOCTI K OaraToacnekt-
HOTO fABMIIA. VeThea He numie Ipo GopMasbHy AiIbHICTD i3 Po3po6-
JIeHHA ¥ yXBaJleHHS HOPMaTUBHO-IIPABOBUX aKTiB, a MPO MIUPIINH TIPO-
1ec, y IKOMy MepeTUHAIThCA JOKTPHHA i IpaKTUKa MiXKHapOAHOTO
IpaBa, €BpOIENChKi CTaHAAPTH, HalliOHaJMbHI MPaBOBi TpajUllii, a Ta-
KOXK peastii cydacHUX 6e3TMEeKOBUX, MOMITUYHUX i TEXHOMOTIYHUX BUKJIU-
kiB. TakuM 4MHOM, BUXiZJHOIO YMOBOIO aHasli3y IpPaBOTBOPUYOCTi B Cy-
YaCHUX peaslisfx € 3’5CyBaHHA TOrO, SIK Mi>XXHApPOJHO-NPABOBI MPUHIINIIH,
HOPMHU Ta MeXaHi3MU BIUIMBAIOTh Ha 3MiCT HOPMAaTUBHUX pillleHb Jep-
JKaBHU.

Y 1poMy KOHTeKCTi MOHOrpadis cripsMoBaHa Ha KOHIENTyalbHe 00-
I'PYHTYBaHHS HeOOXiZIHOCTI BOCKOHAJIEHHSI 3aKOHO/ZABCTBA YKpAiH! Bil-
noBizHO 70 ii Mi>kHapoAHO-TTPaBOBUX 3000B’s13aHb. JIOTPUMAaHHA ITUX
3000B’s13aHb BU3HAYA€ PAMKU HOPMAaTHBHOI IMOJIITUKY, BIUIMBAE HA BU-
6ip MpaBOTBOPYMX IIAXO/IB i 3yMOBJIIOE MTOTPeby y CMHXpOHI3allii HaIlio-
HJIBHUX ITPAaBOBUX pillleHb i3 MiXKHAPOAHUMU CTaHAApTaMu. Takuii mig-
XiZl 103BOJIsIE He JIMIe OKPECIUTH KJIIOYOBI HalpsMU OHOBJIEHHA 3aKO-
HOZIABCTBA, a ¥ chOpPMY/IIOBATH METOZOJIOTIUHI 3acaiy, Ha IIiICTaBi TKUX
Mae BHOYZIOBYBATHCS IOCTIZIOBHA Ta CHCTEMHA IIPABOTBOPYA JAisUIbHICTD
y cdepax, 1110 mepebyBaioTh il 6e3mocepeHiM BILTMBOM MiXKHAPOAHOIO
mpasa.

Posmiazgarouy IpaBOTBOPUICTh B YKpaiHi Kpi3b IpU3My MiXKHapOJHO-
ro mpaBa, HOro HOPM, CTAH/APTIiB, IPUHIUIIB, 6€3yMOBHO IepIIOYep-
TOBOIO BUJAEThCA HEOOXiAHICTh BU3HAUEHHS 3aCaZIHUYUX acIleKTiB HOTo
B3aeMo/ii i3 HarlioHaTPHUM IIpaBoM. BifTak, y MoHOrpadiuHOMy AOCTi-
[KEHHI BUCBIT/JIEHO B3a€EMOZiI0 Mi>XKHApPOZHOTO Ta HAI[iOHAJIBHOI'O ITpaBa
Kpi3b IPU3My IIPaBOTBOPYOCTI fAK IIPOLIeCy, 10 MOeAHYE Pi3Hi piBHI HOp-
MAaTHBHOTO BIOPSAKYBAHHSA CyCHUIBHHUX BiffHOCHH. OOI'PYyHTOBAHO, IO
MPaBOTBOPYICTh 30KpeMa IPOSIBIAETHCA K BiZloOpakeHHS B3a€EMHOTO
BIUTMBY NPaBOBUX CUCTEM, y AKOMY MiKHApPOZHI CTaHZAPTU iHTErPyIOTh-
¢s1 Y BHYTPIlIHbOJEP)KAaBHUH TTOPSIZIOK, a HAIliOHAIbHI MPaBOBi pillleHH:A
BIUIMBAIOTh Ha PO3BUTOK Mi*KHAPOJHOI'O IpaBa. ¥ LIbOMY KOHTEKCTi PO3-
KPUBAIOTbCS TAKOXK aKCiOJMIOTIUHI Ta iHCTUTYLIMHI 3acaay ITi€l B3aEMO/ii,
30KpeMa Y KOHTEKCTi €BPOIIEHChKOI iHTerpallii Ykpainu.
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Y moHorpadii 0 yBaru yutada MpOMOHYETHCSI TAKOXK JOCTiKEHHS
IIepCleKTUB YIPOBaKeHHA KOHI[ENTYyaJIbHOTO KOHCTUTYLINHHOrO 3a-
KOHOTBOPEHHS, MTOTPebU BIOCKOHAJIEHHS TEKCTY YMHHOI KoHcTUTyMii
Yxpainu (Ile MOXXJIMBO MiC/IA CKacyBaHHA IIPaBOBOI'O PEXHUMY BOEHHOI'O
cTaHy), 6epy4d Z0 yBaru TeHZeHIil pO3BUTKY MiXKHAPOZHOTO IIpaBa Ta
MIPaKTHUKU peaJi3allii eBpomnelchbKoi iHTerparlii, BpaxoBytouw, inter alia,
Ha/ZI0aHHA Cy49acHOrO KOHCTHUTYI[IOHAJI3MY, JOCBil KOHCTUTYIiITHOTO 3a-
KOHOTBOPEHHS iHIIMX JepKaB, JOCBiJ eBporliei3allii KOHCTUTYIIN Aep-
’KaB-wieHiB €Bpometicbkoro Coio3y, caMoOyTHICTb HaI[iOHAJIbHOI IIpa-
BOBOi CHCTEMH Ta OCOOJIMBOCTI IIPaBOTBOPUOI AisUIbHOCTI B YKpaiHi, oc-
HOBHU BJIACHOiI KOHCTUTYIIIMHOI Tpajullii, icTOpUYHI ¥ KyJbTYpHI BUTOKU
Zlep>KaBHOCTI, IYXOBHi Ta /lepKaBOTBOPYi I[IHHOCTI YKPaiHCbKOI'O HapOZAY.
BucBiT/IeHO MepcrieKTUBYU BHECEHHA 3MiH i I0TIOBHEHb 0 KOHCTUTYIIiI
Ykpainu, 00yMOBIEHHX, 30KpeMa: HAS8HICMK0 Pi3HOI MPAKTUKKU KOHCTHU-
TYLIIMHOTO pery/IioBaHHs CIIiBBiJHOIIEHHA HAalliOHAJIBHOTO Ta MiXXHapOZ-
HOTO TIpaBa, OOPOBLTLHOTO TepelaHHsA peaidallii YaCTHHU CyBepeHHUX
IIOBHOBaXXeHb Ha piBeHb €C, 3akpilieHHd IpuMary npasa €C mozao
BHYTPIIIHBOT'O TIpaBa; HaeanbHicmio moTpebu eBpormeizanii OCHOBHO-
ro 3aKOHy 3 OIVIAZly Ha €BPOIIeMChbKY iHTerpalio Aep:KaBH, 110 BUMarae
KOHCTPYIOBAaHHS HOBUX KOHCTUTYIIMHUX PpopMys, KOTPi 3aKpimvitoBa-
TUMYThb KJIFOYOBi CKJIQZIOBI ITUX iHTErpaIlifHUX MPOIECIB; He0OXIOHICMI0
BpaxyBaHHSA BUMOTI' CbOT'OZIEHHA CTOCOBHO KOHCTUTYIIiIIIHOTO perysiioBaH-
HA pO3IIMPeHHA perviaMeHTallii B3aeMo/ii HallioHaIbHOTO i Mi>XXKHapo/iHO-
ro mpaBa, 3abe3neyeHHs oep’KaHHA JOKTPUHHU JIPY>KHBOTO CTaBIE€HHS
[0 MDKHapOJHOTO TIpaBa, a TaKoX OLIbIl epeKTUBHOI iMIUIEMeHTallii Ho-
o HOPM y BHYTPIIIITHBOMY IPaBOIOPAZAKY, HalliJIEHOI Ha MPOCYBaHHA X
BUKOHAHHA.

Takoxx IpuUZiNeHo yBary ¥ yTOYHEHHIO KOHI[eNITyaJlbHUX 3acaZ Ta
MpaKTUYHUX HACAiIKiB yKpaiHChbKOI Mi>KHAapOAHO-IIPAaBOBOi JJOKTPUHU
«BiAnoBianbHICTh 3a 3aXUCT», aHaJi3y 1i B IMIUPIIiM Teopii JOKTPHUH Ta
inpopMmariifiniii Mmozieni Mi>XHapOZHO-TIPABOBOTO perynoBaHHA. CTBep-
JKY€ETBCA, 110 OKTPHUHA — 1le He IMIPOCTO CyKYIHICTh IOJIOXKEHb, a Iii-
JIiCHUHM, BHYTPIIIHBO Y3TOMKEHUM, iCTOPUYHO OOTPYHTOBAHUH i HOP-
MaTUBHO CIPAMOBAHUU iHTeIEKTyalbHUU KOHCTPYKT i3 KOJIEKTHUBHOIO
ayAUTOpi€r0, BUCOKUM PiBHEM KOHIIENITYaJabHOCTI Ta YiTKOIO CBITOIVIAZ-
HOIO ocHOBOIO. Ha i 36poifHoi arpecii pocii cydacHa ykpaiHcbKa MiX-
HapoZHO-IIpaBOBa JIOKTPUHA HaZla€ MPiOPUTETHOTO 3HAaUeHHA 3aXUCTY
IIpaB JIIOAVHU Ta 6e3neKW LUBUIBHOTO HaceleHHsS. Y 3MiCTOBHOMY BU-
Mipi Zocifi>keHHA HaroJIollye Ha CyBepeHiTeTi AK BiANOBiZaabHOCTI,
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MIPiOpPUTETHOCTI MpeBeHLlii HaJ, pearyBaHHAM Ta KaTeTOPUYHill HEeIpUILy-
CTUMOCTi BUKOPUCTAHHA PUTOPUKU JOKTPUHU «BiZTIOBifaMbHICTh 3a 3a-
XUCT» JIJIsl BUIIPpABAAHHA TePUTOPiaIbHUX 3a3iXaHb YU MiATPUMKU Ccea-
PaTU3MY Tl TPUKPUTTAM «3aXUCTY».

BUCBIT/IEHO TaKOXX OCOOJMBOCTI BUKOHAHHA YKpaiHOIO ii MidKHapoJ-
HUX 3000B’13aHb y cdepi 3aXUCTy JOBKULIA Mg 9ac 36poiiHoi arpecii pd.
3a3HaueHo, 110 3yCHUISA YKPaiHChKOI BIaJy 30cepe/KeHi Ha peaJtizallii
pekomeHzani €Bporeiicbkoi KoMicii 3rigHo 3i 3BiToM y Mexxax [lakeTy
posumrpenHsa €C 2024 Tta [raHy 3axoZiB i3 BUKOHaHHA Yroy IIPO aco-
miariro Mk Ykpainor ta €C 2014 p., npuitHsaToro B 2017 p. OcobnuBy
yBary IpU/iIeHO iMIUIeMeHTallii eKOJIOTiYHOTO 3aKkoHoZaBcTBa €C B Ha-
IioHaJIbHE 3aKOHOZABCTBO YKpaiHU. IMIIeMeHTallid PO3IIAJAaEeThCA AK
ocHOBHa popMa BUKOHAHHS JepKaBaMH CBOIX MiKHapOAHUX 3000B’-
3aHb Ta IIPABOBUM iHCTPYMEHT 3/liiCHEHHA aJiamnTaillii. 3alporoHOBaHO
OHOBUTHU 3arajbHOZAEp:KaBHY IIporpaMy afanTallii 3aKOHOJaBCTBA YKpa-
inu 1o 3akoHozaBcTBa €C 2004 p. Ta KoHIlemnuito azanTaliii 3aKOHOaB-
cTBa YKpaiHu o 3akoHozZaBcTBa €C 1999 p. BiANOBiAHO A0 peaiiii cbo-
rogeHHsA. TaKoXX 3BEpHEHO yBary Ha HeOOXiZHiCTb mpuiHATTA Crparerii
mozo iMIuleMeHTarii akTiB rpaBa €C y cdepi 0XopoHU AOBKULIA B YKpai-
Hi Ta IUTaHy ii peasisartii.

3zilicHeHO NpaBOBUH aHasi3 perviaMeHTallii IpaBOBiIHOCUH 3 0XOPO-
HU JIIOJICBKOT'0 YKUTTSA Ha MOPi V¥ KOHTEKCTI JOCBiZly YKpaiHU K Jiepka-
BU—wieHa MixkHapoZHOi MOPChKOI OpraHisaillii 3 MeTolo iMIIeMeHTallii
Mi>)KHapOZAHO-TIPAaBOBUX HOPM BiZITIOBIIHUX KOHBEHIIM y BHYTpilllHE TIpa-
BO YKpaiHU B YacTHHi 3abe3neYeHHs MiZIBUIIEHHS PiBHS Oe3IeKU JIIOJ-
CBKOTO KUTTS Ha MOPi, BCTAHOBJIEHHA MiKHapPOJHUX CTaHAAPTIB AJd
3abe3mneveHHs Oe3IeKH CyJHOILIaBCTBA Ta BUMOT IIOA0 Oe3IeKu IIpu Oy-
JiBHUIITBI, 00J1a[HAHHI Ta eKCIUIyaTallii CyZeH 3rigHo 3 MiXKHapOIHOIO
KOHBEHIIi€I0 3 OXOPOHM JIFOJICBKOTO JKUTTA Ha Mopi 1974 poky; HaJlaHHA
JIOTIOMOT'Y JITOIMHI (MOPSKY), fKa 3a3Hajia JinXa Ha MOpi, BIIPOBa/KEeHHS
3axO0ZiB 100 KOOPAVHAIIi] MOIIYKY i pATYBaHHA 3rifHO 3 MiXHapOAHOIO
KOHBEHIIi€0 IIPO MOILIYK i pATyBaHHA Ha Mopi 1979 poky; BCTaHOBNIEHH:A
MIpaBUJI /IJIs1 TIPOBEZIEHHS PATYBAJIBHUX OMeEpalliii Ha MOpi, CIIPIMOBAHUX
Ha ZIOIIOMOTY JIIOWHI, fIKa 3a3HaJla JINXa, a TaKOXK Ha 3aXWUCT MaiiHa Ta
JOBKULIA; 3abe3nedyeHHs Oe3leKy CyZHOIUIAaBCTBA 3rifHo 3 MixHapoa-
HOIO KOHBEHIII€IO IIPo pATYBaHHA 1989 poky; npomno3utii mozo paTtudi-
kauii Ykpainoto Kousenitii MOII mpo mpaiiio B MOPChbKOMY CYZHOILIAB-
ctBi 2006 poKy; MpOIO3ullili MoA0 cxBajeHHd YKpaiHoio XKeHeBchkoi
Jlekapaliii mpo npasa JIoAUHU Ha Mopi 2022 poKy.
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Be3yMOBHO, B yMOBaX CTPiMKOT'O PO3BUTKY TEXHOJIOTiH LITYYHOTO iH-
TeJIeKTYy 3a3Ha€ 3MiH U IIpaBOTBOpYA JiANbHICTD Ta Jep>KaBHE peryJIio-
BaHHA 3arajoM. MacmtabHe BIpoBakeHHs cucTeM Il — He snire y
cdepy mpaBoTBOpUOCTI, a 11 y IyOIiYHe yIIpaBIiHHA Ta aAMiHICTPYBaHHA,
30KpeMa, OXOPOHY 3/I0pOB’sA, GiHAHCOBI MOCAYTH Ta iHII chepu myOsTid-
HOTO ¥ IIPUBATHOI'O IIPaBa — iCTOTHO MOCHJIWJIO NMOTPeby B HATIEKHUX
IIPABOBUX rapaHTifX i MeXaHi3Max KOHTPOJIIO /I 3a0e3redeHHs 3aXUCTy
MEPCOHATBHUX JAHUX Ta JOTPHMAHHS OCHOBOIIOJIOXKHUX IIPaB i CBOOOZ
JIIOAWHU. BiTak B AOCHiPKEHH] TaKOX JOCHIKYEThCA MMOTOYHUN CTaH
MIpaBOTBOPYOCTi B YKpaiHi B enoxy IIII, 3ocepemxyrourch Ha afamnTarlii
HaI[iOHAJIPHOTO 3aKOHO/JaBCTBa /I0 €BPOIENChKUX CTAaHAAPTIB y cdepi
3axMCTy MepPCOHANIBHUX JaHUX i cyMiKHUX BUMOT fo III-cuctem. [IpoBo-
IUTbCA aHaJi3 KJIIOUYOBUX BUKJIUKIB /I YKPAiHCHKOTO 3aKOHOJABIIA —
IIPAaBOBOI HEBU3HAYEHOCTI, iHCTUTYILIIMHOI CIIPOMOXKHOCTI, TOTPeOU MixK-
CEeKTOpaJIbHOI KOOpAUHAILLl — Ta OKpecJIeHO MOXKJIUBOCTI, fKi BiIKpUBae
1T p1a migBUILIEHHA AKOCTI IPaBOTBOPYUX IPOLIECiB i 3MilTHEHHA TO3U-
IIili YKpaiHu y €BpoIeliCbKOMY IIpaBOBOMY ITPOCTOPI.

OxapakTepU30BaHO TAaKOX 3MiHM CTaTyCcy YKpaiHu B cdepi Mix-
HapOZHOI TOPTiBIi, MO BiAOy/IMCA BHACTIIOK POCIHCHKO-YKPAiHCHKOTO
36poitHoro KoHOIiKTY. HarosomeHo Ha 3MiHi reorpadiqHoi CTPYKTypU
i AuBepcrQiKOBAHOCTI PUHKIB €KCIIOPTY YKPAiHCHKOI ITPOAYKIIii, a TaKOX
Ha 3HauHi{ iX IepeopieHTarlii i3 cxozy Ha 3axiZ i3 TOBHUM 3yIIMHEHHAM
TOPTOBUX BiJHOCHH 3 poci€lo. BusHaueHo, 1110 pO3pUB TOPTrOBUX BiJHO-
CHH 3 POCI€I0 € 3aX0aMU Yy BiZITIOBiZib, 1IJ0 B MIpaBi MiXKHAPOAHOI BiJTIOBI-
JlaTTbHOCTI Ha3MBAIOThCA TAKOXK «KOHTP3axoJaMu». Y PO3ili pO3IIAHYTO
0COOIMBOCTI MPABOBOTO PETYIIOBAHHS MEXaHi3My 3aCTOCYBaHHS 3aXO7iB
V BiZIIIOBiZIb HOpMaMM 3aKOHOZIAaBCTBa YKpaiHHU, 30KpeMa, 3aKOHOM YKpa-
iHu «[Ipo 30BHIIIHBOEKOHOMIYHY AisIbHICTE» 1991 p. [IpoaHanizoBaHa
HOro BiAMIOBiZIHICTH IPUMHIMIIAM Ta HOpMaM IpaBa MiXHAPOJHOI BiAIIO-
BiZlaJIbHOCTI, 30KpeMa MiKHapOAHO-IIPAaBOBOMY PeryJIOBaHHIO MOHATTS
arpecii Tomo. OKkpeMy yBary npuzisieHo crenudili 3acTOCyBaHHA 3aX0-
ZIiB y BIZNIOBiIb 11010 Zlep>KaB, BU3HAHUX BepxoBHOW0 Pagoro Ykpainu
arpecopoM 4u OKYIIaHTOM.

OxpeMuil HaIpAMOK JOCTiZKeHHA NIPUCBAYEHO I'PYHTOBHOMY aHa-
JIi3y TEOPeTHUYHMX i MPaKTUIHUX aCHeKTiB GOpMyBaHHA CIIeliaJbHOTO
MeXaHi3My MiXXHapOoZHOTO KpUMiHaJIbHOTO IIPaBOCY//s, TIOKJINKAHOTO
3a0e3MeYnTH IPUTIATHEHHS [0 BiAMOBIZAJbHOCTI 3a OAWH i3 HAUTKINX
Mi>KHaApOZHUX 3JI0YMHIB — 3JI04MH arpecii. ABTOpKa KOMIUIEKCHO JJOCTIi-
[UKy€ MIDKHApOJZHO-TIPABOBi IIEPeZlyMOBH CTBOPEHHS TAKOT'O TPHUOYHAILY,

13



BCTYII

0COBUBOCTI IOPUCAUKITII, iIMyHITETIB, CIiBBiJHOIIIEHHS 3 y)Ke HAagBHUMMU
MexaHizmMamu, 30kpeMa MKC, a TakoxX HOJIITUKO-IIPABOBi BUKJIUKU, IO
3YMOBJIIOIOTH TIOIIYK ONTUMAaIbHOI MOZeNi Horo iHCTUTYLiOHaTi3allii.

Po3misiHyTO #1 Tpo6iieMy iMITIeMeHTanii YkpaiHOIO MiKHapOZHO-TIpa-
BOBHUX HOPM IIOZI0 BiITIOBiIa/IbHOCTI 32 HE3aKOHHE BTPyYaHHA B JifIb-
HICTb ITUBLIBHOI aBiallii. ABTOp BIlepllle y BiTUYM3HAHIN Haylli po3miAjae
BiZITIOBiJQ/IbHICTh 32 HE3aKOHHE BTPYYaHHA B JAisUIbHICTb ITUBUTHHOI aBia-
11ii KOMIUIEKCHO: He JIUIIE B KPUMiHAJbHO-IPABOBOMY acIeKTi 60pOTh-
6u 3 TaKMM BTPYYaHHAM Ha OCHOBI mpuHIuUIy aut dedere aut judicare,
a ¥ B acmeKTax MalHOBOI BiZIMTOBIZIAJIBHOCTI 32 3aBAaHy TaKUM BTpy4aH-
HAM IIKOZAY. ABTOP aHaJli3ye iCHYI04i HOPMU Mi>KHapOAHOTO MOBITPAHOTO
MpaBa LI0Z0 3a3HAYEHOI BiAITIOBIJAIbHOCTI Ta CTaH iX iMIUIeMeHTallii B
HallioHaJIbHe 3aKOHOZABCTBO YKpaiHu. POOUTHCS BUCHOBOK IPO HEIIOBHY
iMIUIeMeHTaIllil0 BiZITOBIIHUX HOPM.

Sk okpemMHUUl cerMeHT MOHOTPapivHOTrO AOCTIKEHHA MOCTAE aHAaJIi3
0COBIMBOCTEl YIOCKOHANEHHS BITYM3HIHOTO 3aKOHOZABCTBA ¥ KOHTEK-
CTi iHTerpanii YKpaiHu 0 BHyTPIllTHBOIO PUHKY €Bporneiicbkoro Coroay,
i3 hokycom Ha cBObOOAM PyXy OcCib, TOBapiB, TOCAYT Ta KaTlTasIy, a TAKOXK
ZIOJATKOBI BUMIpH, BKJIFOUYAIOYM ITPABOBE PETYIIOBAHHA Kibepbesmeku,
KPUIITOAKTUBIB Ta IITYYHOT'O iHTeNeKTy. PO3KpUTO AOCATHEHHS HAIIOI
Jlep>kKaBU v 11iMl TUIOIIMHI, 30KpeMa, B aclleKTaxX TeXHIiYHOTO peryJioBaH-
Hf Ta PUHKOBOTO HAIVIAZY, IUIATDKHUX MOCIYT i BifkpUTOro GaHKIHTY,
BaTIOTHOI s1ibepartizanii, MeZia-TpaBa; BUCBIT/IeH] HasABHI [TPOTaJIHMY, B
TOMY YMCJIi $pparMeHTapHICTh HOPM, HEAOCTATHSA KOOPAWHAIISA iHCTH-
TYIINHOI cIiBIIpalli, a TaKOXX BiICYTHICTh MMPABOBOT'O PETY/IIOBAHHA Bip-
TyaJIbHUX aKTHBIB Ta yCTaJeHOi CyZI0BOI MMPaKTUKU y ik cdepi. OkpeMo
PO3IVIAHYTO 0COOIMBOCTI afianTarlii BITYM3HIHOIO 3aKOHOJABCTBA y cde-
pax eJIeKTPOHHUX KOMYHIKallili, 3aXUCTy MMepCOHaNTbHUX JAaHUX, Kibep-
6esIeKy Ta IITYYHOTO iHTEJIEKTY.
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Po3ain 1

B3AEMO/IIA
MDKHAPOJHOTO
TA BHYTPIIIHHOJIEP;KABHOI'O
[TPABA: IIPABOTBOPYMNI
KOHTEKCT



Ha movaTKy Halloro BUKJIAAy 3BEPHEMOCS [0 HEOOXiZHOTO MOsiC-
HEeHHs [IeBHUX TePMiHOJIOTIYHUX 3BOPOTIB, IIOHATh Ta KOHCTPYKIIiii, 30-
KpeMa MOBa IIi/le He CTLTbKU IIPO «CIiBBiIHOLIEHHA» Mi*)KHAaPOJAHOTO Ta
HAI[iOHAJBHOTO TIpaBa, CKUTbKHU MPO B3aEMOBIUIUB IIUX peastiil MpaBoOBOi
aiticHocTi. CripaBa B TOMY, IO Jjaji MO TEKCTY MU OyZieMO PO3IIAJaTH,
YoMy BiAmOBiZHI AuCYHKIII pO3BUTKY OZHi€l cHCTEMU, 30KpeMa MiXK-
HapOZHOTO Y1 HalliOHAJbHOTO ITpaBa, BiAITIOBI[HUM YUHOM BIUIMBaIOTh,
TOPKAaIOThCSA Ta 3MYIIYIOTh «IIPOTajJibMOBYBaTH» iHITy. OT)Ke, ToBepTa-
IOYKCh 10 B3a€EMO/il, XOUeMO IOSICHUTH, YOMY BBa)ka€Mo OiIbII B/a-
JIUM Lieil TepMiH.

[To-mepinie, xoueMo 3rajiaTy, IO CUCTEMOIO MiXKHAPOAHOTO TIpaBa €
00’€KTHBHO iCHyIOYA IIICHICTh B3a€EMO3AIEKHUX eIeMeHTiB: 1) HopM
Mi’KHapoZHOr'o npaBa (ZOTOBipHi I 3BUYaEBi); 2) 3arajJbHUX MPUH-
LUIIB paBa; 3) pilleHb MiXKHAPOAHUX CyJOBUX OpraHiB; 4) MiXHa-
POZHO-TIPaBOBOi AOKTPUHM; 5) rasy3el Ta iHCTUTYTIB MDXXKHAPOAHOTO
mpasa.

XapaKTepu3ylouu MiXKHApPOZHE IMPaBO K CUCTeMY, Oe3yMOBHO, Mae-
MO TaKOXX 3a3HAYUTH, IO WOTO CUCTEMHI XapaKTEPUCTUKU TepebyBaiu
y LIeHTpi IPaBOBUX JUCKYCiH ¥ 3acaZJHU4YUH 11epiof, CTAaHOBJIEHHA cydac-
HOT'0 MiXKHApOZHOTI'O MpaBa — ITiC/A MOSBU MiXKHAPOAHUX OpraHisalliit
yHacrizok Ilepmioi cBiToBoi BiiiHU. [[jI TO3UTUBICTIB, 30KpeMa paHHBO-
ro l'anca Kenb3eHa, €HICTh ITpaBOBOi cucTeMU Moria OyTu 3abe3re-
YeHa JIUIe Yyepe3 BU3HAHHA NPUMAaTy MiXKHAapOAHOTO IIpaBa HaJ BHY-
TPILTHbOZEP>KAaBHUM, III0 O3HAYaJI0 BiIMOBY BiZl HalliOHATICTUYHOI KOH-
IEIii €AMHOTO BHYTPIITHBOTO IIPABOIOPSAKY AK 6a3ucy HOPMAaTHUBHOI
iepapxii'. BogHovac yxxe B MibkBoeHHUH Tiepiog [TocTiliHa masata MiXkHa-
POZHOTO MPABOCYAAA Y BijoMili cripaBi Lotus BU3HaJIa CyBEPEHITET Zep-
’KaB BU3HAYAJIbHUM €JIEMEHTOM MTOBHOTH MiXXKHAPOAHOTO MpaBa?, TOAL K
Tepi JlayTepraxT ybayaB €HICTb MiXKHapOAHOI IIPaBOBOI CHCTEMH Y 3a-
GesmevyeHHi iHTepeciB MiXKHApOAHOI CIIUTBHOTHS,

3 TeOpeTUYHOTr0 MOIJISAY, Te3a PO «IIOBHOTY» Mi>XKHAapOAHOTO Ipa-
Ba Oes3nocepeZiHbO TOB’A3aHa 3 HOT0 SIKICTIO K I[UTICHOI CUCTEMU: He-
CHCTEeMaTHU30BaHa CYKYIHICTH HOPM He 37laTHA 3a0e3MeYnTH BU3HAUYeHy

! Kelsen H. Introduction to the problems of legal theory. Oxford : Clarendon Press, 1992.
p. 120-125.

* PICJ S. Lotus. Ser. A. 1927. No. 10. P. 18.

* Lauterpacht H. The Function of Law in the International Community. Oxford : Clarendon
Press, 1933. P. 123.

16



Poszzin 1. BBAEMO/II MDXKHAPOZTHOT'O TA BHYTPIIITHbOZIEP?KABHOT'O TTPABA:
ITPABOTBOPYMI KOHTEKCT

BiZIMIOBiAb Ha 6a3oBe i OyZAb-IKOTO MPABOMOPSAAKY MUTAHHA — YU €
MEBHUH aKT MPaBOMIpHUM ab0 MPOTUNPABHUM. Y BUMAAKY MPOTAIUH
yV MDKHApOJHOMY TpaBi Take MUTAHHA He 3aBXKAU MOXe OyTH BUpillle-
He MPaBOBUM IUISIXOM, i BiTIOBi[b 3a/JUIIAIOTh HA MOJITUYHUMI PO3CYZ
cy0’exTa yxBajieHHs pillleHHs. BifTak crcTeMHi XapaKTepHUCTHUKU MiXK-
HapOAHOIO MpaBa € AaJeKUMH Bifl allOJiTUIHOCTI: MOJITHYHI GpaKToOpHu
BU3HaA4aloTh, SAKi caMe eJleMeHTH Ha/laloTh PO3pi3HEHWM HOpMaM pUC
CHUCTEMHOCTI. fIKIIO X «IIpaBO» PO3IVIAAAETHCA AK BUHATOK, a «aHAPXif»
SIK TIPABWJIO, TO MDKHAPO/HE MIPaBO HABPsZ YU MOXKe JIeMOHCTPYBAaTH PU-
CU KOHCTUTYIIIHOCTI.

[Tonmpu HaMmara"HHA TEOPETHUKIB JOBECTH €JHICTh Mi*kHAapOAHOTO IIpa-
Ba, 3aJININANUCA ¥ CKENTUKU, AKi CyMHiBajuCsd, [0 BOHO CTAHOBUTH
CTIpaBXHIO IpaBoBy cucreMy. Tak, I'. JI. A. l'apT Bu3HaBaB ioro IpaBoBy
MIpUPOZAY pajille YMOBHO, «3a 3aMOBUyBaHHAM». Ha 1ioro fymKy, MikHa-
poJHe TIPaBo € AepeKTHUM y HaWBaKIUBILIOMY acIleKTi: 3aMiCTh €JHO-
CTi MEpBUHHUX 1 BTOPMHHUX IIPaBWJI BOHO CKJIAZAETHCS JIUIIE 3 [TePBUH-
HUX. ['apT BigKWIaB KeIb3eHIBChKY iIef0 PO MOXJIMBICTh BUBeCTH (op-
MaJIbHYy «OCHOBHY HOPMYy>» 3 YCTaJIeHOi ITOBeAiHKU Aep:KaB. BoaHodac ca-
Ma 1o cobi popmanpHa mobyzoBa Kenb3eHa He po3KprBasa MaTepiajib-
HUX XapaKTEePUCTHUK IIiTiCHOI MPaBOBOi CHCTeMHU, a 3BUYaiiHa ITpaKTHUKa
BUIVIAZIAJIa 3aHA/ITO Pi3HOPIZHOIO Ta pparMeHTapHOI0, 06 3a0e3MeunTr
€IHiCcTh. [IJIs1 CIIpaBXHbOI KOrepEeHTHOCTI MIKHApOJHOTO IIpaBa HeOoOXi-
HOIO BUJIAETHCA He Jvine GpopMabHa, aje ¥ MaTepiasibHa iepapXif Mix
HI0T0 HOPMaMU Ta MPUHITATIAMU®.

Y dbopmanbHOMY CeHCi MiXKHapoOHe IPaBO MOXKE PO3IVIAAZATUCT K
«CHCTeMa», OCKLITBKM BOHO MICTUTh «BTOPUHHI IpaBmWiIa» (y TapTiBCbKO-
My PO3yMiHHi) — IIIOZI0 TPaBOTBOPUOCTI Zilep:kKaB, BiZloMOi «Tpiazu mxe-
pen» 3 ycima ii moXiHUMHU, a TaKoXK 10O iX iMIUIeMeHTallii Ta HaCTiZKiB
MOpPYyIIeHHA. BilbIIicTh IIUX MpaBWI MaloTh JUCIIO3UTUBHUMN XapakTep,
TOOTO MiAJIsAraroTh MoAudiKallii IUIIXOM IIOAANbIINX YTO[ MK ZepKaBa-
MY, i, BiITIOBIZHO, «CUCTEMAa» MIXXHAPOZHOTO IpaBa 3ajuIlaE AepKaBaM
MIUPOKUY MPOCTIp A7 3MiHM HaBiTh 6a30BUX HOPM 3311 KOHKPETHUX
I[iJIel 91 CreniaTbHUX PEeXUMIB’.

[Mopanpimmit pO3BUTOK TeOpil MTOKa3as, 1110 xo4a ['apT, MOXXIMBO, MaB
pamiro Ha moyaTtky 1960-X pokiB, MiXKHapoJHe MPaBo 3roZoM HabyJIo

* Hart H. The Concept of Law. Oxford : Clarendon, 1994. P. 213.

® Paulus A. L. The international legal system as a constitution. Ruling the world. 2009.
Vol. 175.P. 9.
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ITPABOTBOPYHMH KOHTEKCT

puc OLIBII ILTICHOI cUCTeMU, V SIKili BTOPHHHI ITpaBuWIa AiMCHO iCHY-
IOTb — Bi/] IPaBOTBOPYOCTI 0 Mi*kHapOAHO-KPUMIiHa/IbHOI BiANOBiAAb-
HocTi. BogHouac iHmni gocmigauky, ak-otT JKan Kombako, yb6adanu dop-
MaJbHy KOTePeHTHICTh MiXKHApOZHOTO IpaBa y 30epekeHHi Horo ropu-
30HTAJIbHOI MiKAEp:KaBHOI MPUPOAU U BiAKHAAMM CIIpobu iepapxisaifil
sIK 3arpo3y CUCTEMHHM O3Hakam®. IMOBipHO, €AHICTh MiXKHAapOAHOTO
IpaBa HiKOJIHM He Oysia TaKOIO BUPA3HOIO, K Y MiXKBOEHHHH Iepiof, Ko-
s [TocrTiliHa nanata MiXXKHapOZHOIO IIPaBOCYAJA HazaBaaa oMy ITeBHOI
CUCTEMHOCTI, a 6a30BUM (GOHOBUM TIPUHITUIIOM BUCTYIIAB JepyKaBHUM
cyBepeHiTeT. TOMy CHUCTEMHI XapaKTepUCTUKU Mi’KHapOAHOTO IIpaBa
MOXKHA BB@)XKaTU pajllle IIPOTHUBArol0 HMOro iepapxisailii Ta KOHCTUTYITi-
oHautizarii’.

BozHo4ac 3ayBa)KyeMoO TakoX U Te, IJ0 3HAYHOIO MipOI0 Mi>KHaApOZ-
Ha IIPaBOBA CUCTEMAa 3HAYHO BUMIILIA 32 PAMKU «KJIACUYHOI» KAaTero-
pu3sailii mxepen MikHapogHoro nmpaBa B CtaTyTi MiXKHapOAHOTO Cyay
OOH. T'uyukicTh Oysa MOpomKeHa, 30KpeMa, alalTalli€lo JOBrOTpHUBa-
JIUX TIPOIIeCiB ITPaBOTBOPEHHS [0 3MiHEHUX YMOB COLliaJIbHOI, icTOpuy-
HOI, TIPaBOBOI ZIIIICHOCTI ¥ BiZITOBiIHOIO €BOJIOIIIEIO IO HOBUX TpoIleciB.
Taka aganTailisi BKJIt0Yae HU3KY METOAIB cepe/] IKUX, MOXXHA BUJUIUTUA
Mpoleypy MOBYA3HOI 3Tr0ZIM/BiIMOBU BiJ TIOMIPABOK /0 IOTOBOPIB, AKi
ZIO3BOJIAIOTh TEXHIUHI 3MiHM ab0 pO3IMUpeHHs chepHr iCHYIOUHX J0TOBO-
piB 6e3 HeoOXxizHOCTI GopMaTBPHUX MPOLECiB, TAKUX AK AUIUIOMATHYHI
koHepeHIii. OkpiM TOro, edKi HOBi 6araToCTOPOHHI Ipoliecu HabyBa-
I0Th PUC IIPABOTBOPYMX, a/Ke iX «HEeOOOB'sSI3KOBi» Pe3y/bTATU MOXKYTh
ctaTy 0OOB’SI3KOBUMU 4Yepe3 iX BTUIEHHS Y HOPMU 3BUYA€BOTrO IIpaBa.
BozHouac, AilicHO crioci6 HaZiaHHA IOPUIAYHO OOOB’SI3KOBOI'O CTATyCy
OyIb-AKOMY ZOKYMEHTY, KpiM MiXHapOJHO-TIPaBOBOTO I0TOBOPY, BH/A-
€TbCA ICTOTHOIO 3MiHOIO B CTPYKTYPi CUCTE€MH, OCKUIBKHA BOHA IepIIo-
YeproBO 3aCHOBAHA Ha 3TrOfli Jep:KaB’.

CucreMolo HallioHaJIbLHOTO TIpaBa, B CBOIO YepTy, € HOPMU IIpaBa, iH-
CTUTYTH IIpaBa, cyOiHCTUTYTH TpaBa, MmiAratysi i raaysi mpasa.

¢ Combacau J. Le droit international: bric-a-brac ou systéme?. Archives de philosophie du
droit. 1986. Vol. 31. P. 85-102.

7 Paulus A. L. The international legal system as a constitution. Ruling the world. 2009.
Vol. 175. P. 9.

¢ Boyle A., Chinkin C. The Making of International Law (Foundations of Public International
Law). Oxford University Press, USA, 2007. C. 71.

° Ibhid.
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