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B AHoTauis

Lleit TOM MiCTUTb KOMeHTap 3arasibHUX NONOXXEHb NPO 3060B’A3aHHA Ta 3aranbHUX
nono>eHb Npo gorosip - Po3ginu | Ta Il KHuru n'atoi «30608’A3anbHe npaso»
LinsinbHoro kogekcy YkpaiHu. Y KoMeHTapi BAKOpUCTaHa cy4YyacHa cygoBa
npakTuka - npasoBi No3uL,ii BepxosHoro Cyay Ta €EBponencbkoro cyay 3 npas
noguHU. ABTOpU KOMEHTaps - NPOBiAHI HAYKOBL, CyaAai Ta YneHun
HayKOBO-KOHCYNbTaTUBHOI paau npu BepxosHomy Cygi,
HayKOBO-KOHCYNbTaTUBHOI pagn KoHcTUTyuinHoro Cyay YKpaiHu, agBokaTu.
MpobnemaTtuka, Aka pO3KpPUBAETLCA B HAYKOBO-NPaAKTUYHOMY KOMEHTapi, nopagu,
6ayeHHs, No3uL,i, WO B HbOMY HafalTbCA, POBNATL NOro He3aMiHHUM NOMIYHMKOM
Y BUPILLEHHI YACNEHHUX CUTYaLLIN, SIKi BAHWKAOTb NPU 3acTOCyBaHHI LinBinbHOro
Koaekcy YKpaiHu.

[na cypais, agBokaTiB, HOTapiycCiB, OPUCTIB-NPaKTUKIB, HAYKOBL,IB, BUKagauviB,
CTYLEHTIB FOPUOUNYHUX 3aKNafiB BULLOT OCBITH.
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IOHATTA 3050B’SI3AHHAL.
CTOPOHUMN Y 3050B’SI3AHHI

Crarra 509. IoraTts 30008’ 93aHHA Ta MIACTaBH HOr0 BHHHKHEHHS

1. 30608'I3aHHAM € TPaBOBIAHOIIEHHS, B IKOMY OAHA cTopoHa (6opsk-
HUK) 3060B’13aHa BYMHUTH Ha KOPHUCTb APYTOi CTOpoHH (KpeauTopa)
neBHy Ailo (TepepaTH MaiHO, BUKOHATH POGOTY, HAAATH IIOCAYTY, CIIAQTH-
TH rpomi TOmo) 260 YTPUMATHUCS Bip BUMHEHHS eBHOI Aii (HeraTusne
30608 I3aHH), 2 KDEAUTOP MA€ [IPABO BUMATATH BiA GOP)KHUK2 BUKOHAH-
Hi foro 060B’s13KY.

(Yacmuna nepwia cmammi 509 i3 smiamy, recenumu 32i0Ho i3 3axoHom
Ne 1984-VIII 6id 23.03.2017)

2. 30608’ s13aHHsI BUHUKAIOTD 3 MIACTaB, BCTAHOBAGHHX cTarTero 11
nporo Kopexcy.

3. 3060B’s13aHHA Ma€ IPYHTYBATUCS HA 3aCAAAX AOOPOCOBICHOCTI,
PO3YMHOCTI Ta CIIPaBEAAMBOCTI.

1. Posyminns 30608’ 13anHs

1.1. AaBHiMH puMAsIHaMU 30008 ’s13aHHSI BUSHAYAAOCH SIK [IPABOBI ITyTa, CHAA SIKHX BH-
MYIIy€ HAaC AO IOr0 BUKOHAHHS Ha KOPHCTD [IEBHOI 0COOH BIATIOBIAHO AO IIPaBOBHX HOPM.
YHacAiAOK I[bOTO IOIIMPEHUM € GadeHHs 30008 I3aHHS SK IMPABOBIAHOCHH, B SIKMX OAHI
0c0o61 HaAEXUTSD IIPABO Ha All iHI0I 0c06H, 260 SK IPABOBMIA 3B A30K, 3ABASKH SKOMY OAHA
ocob6a 3060B’s13aHa IOAO 1HITOT AO HAAAHHS All 260 yTpUMaHHS BiA Aiff.

H 3060B’A3aHHA - Lie NPaBOBWUM 3B'A30K, NPaBOBIAHOCUHM, AAIKIi BUHUKAKOTb MK
ABoma ocobamu.

1.2. Topsia i3 pedoBumu nipaBamu (epeBaXkKHO PABOM BAACHOCTI) 30608 I3aHHS € OA-
Hi€I0 3 HabiABIT 3HAYYIMX IOPUAMYHMX KaTeropii. OcHOBHa BiAMiHHICTb ITpaBa BAACHOC-
Ti Bip 30608 A3aHHS TIOASITA€E B TOMY, I[J0, MAIOYH I1€BHi 6Aara, BAACHUK MOXe 3aAOBOABHHUTH
cpoi motpebu cam. OpHaK, sikmo 1 6Aara ocobi He HaAeXaTh, BOHA MOXe IX HabyTH Yepe3
BCTYII AO 30008 sI3aAPHHX PABOBIAHOCHH, 3aBASKH SKUM if 1li 6Aara mepeaac iHma ocoba.
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a I'K MicTHB HOpMHU PO HeAifCHICTH 30608’ 13aHb (CTaTTi 207, 208), 1[0 AOAQBAAO HEIIO-
PO3yMiHb y CYAOBif mpakTHLi'.

1.6. 30608 s13aHHS 4aCTO «3MIMIYIOTh> i3 0608 I3KaMH, 1[0 BUHUKAIOTH y 0COOH 5K CTO-
poHu 30608 s13aHHA". PO3MeXyBaHHS I[UX [IOHATh TAKOX M€ 3HAUEHHS, YaCTO — IPHHIM-
IIO0Be, HALIPHKAAA, SIKIIO IOCTA€ MUTAHHSA [IPO 3aMiHy CTOPOHH B 30008 sI3aHHI (cr. 512 1IK).

3 OrAsiAy Ha I1e CKAQAOCS YSIBACHHS PO 30608 13aHHS B IIUPOKOMY Ta BYy3bKOMY PO3Y-
minHi (koHKpeTHi npasa Bumorn). Lle BukArkae Heo6XiAHICTD 3 ICOBYBaTH OPa3y, B IKOMY
3HAYEHHI BXUBAETHCS MIOHATTS «3000B SI3aHHA> .

1.7. O60B's130K 60p>KHHMKA CTAHOBUTb BUKOHAHHS [IEBHUX Aift 260 yTpUMaHH Bij X BU-
koHaHHA. To6To 11e#t 060B'130K MOXKe OYTH K AKTUBHHM, TaK i [TACHBHUM.

Sximo 60pxHUK 30008 A3aHMUIL 3AIFICHUTH IIEBHI All, TO BOHM MAIOTh 3AIMCHIOBATHCS
Ha KOPHCTb KPeAUTOpa, TOOTO AAs KpeprTopa. KoAo 1ux Aift AOBOAI pisSHOMaHITHE — Ije MOXe
OyTH IepepaHHs MakHa, BUKOHAHHS POOIT, HAAQHHSA MOCAYT. IIpHitHATO BUOKpEMAIOBATH
rpomose 3060B'I3aHHS — OJOAO CHAATH rpomell; 30608'a3aHHS 3 nepeAaHHs (HaAAHHS)
TpaB; MOKAMBE TaKOX 30008 I3aHHS PO 3BiABHEHHS BiA HbOTO.

1.8. Y 6iabmocTi BUmaaskis 0608’30k 6OpXKHHMKA CTAHOBASATD aKTUBHI All — mepeAaTn
MariHO, BUKOHATH PO6OTY, HAAATH IIOCAYTY TOLIO, AA€ HUM MOXe OyTH i IIaCHBHA OBEAIH-
Ka HOpXKHUKA — YTPUMAHHS FOT0 Bip eBHUX Alif. SIK mpaBHAO, 30008 I3aHHS He 3BOAATHCS
AO BUMOTH Bip ﬁopxmmca came Takol 6e3AIIABHOCTI; UM CYIIPOBOAXYIOTBCS iHII (aI{TPIB-
Hi) Bumoru A0 Hporo. Hampukaag, 3a cr. 944 1IK s36epirad He Mae mpaBa KOPHCTYBaTHCs
piudro 6e3 3roAM MOKAQKOAABIIS; BIAITOBIAHO A0 263. 2 4. 3 ct. 1108 IIK ainjensiap mae
YTPUMYBaTHUCs Bip BUKOPHCTAHHS abo BuAaui iHmMM ocobaMm AiljeHsin Ha BUKOPUCTaHHS
06’exTa npaBa iHTEAEKTYaAbHOI BAACHOCTI, SKIIO HUM 6yAa BUAQHA BUKAIOYHA AiL|€H3isL.
To6To0 HiAKOBHTA MACKBHICTH 30008 I3aHHIO He BAACTHBA, XO4A € # iHIIi TBepAXKEHHS'.

Slkmo Ha 6OP>KHMKA IOKAAAEHO 0OOB 30K YTPUMATHCS Bip 3AIMCHEHHS EBHHX AlM,
TO IIPH I{bOMY MOTPi6HO BpaxOByBaTH, IO-IIepIIIe, MO Take 30008 A3aHHA Ma€ YiTKO OKpec-
AIOBaTH MeXi [1boro yTpuMaHHs (TO6TO BKa3iBKy Ha Te, Bip SKMX caMe Aill Ma€ yTpUMyBa-
TUCS GOPXKHKK); MO-APYTE, TaKe CTaHOBUIe 6OPKHUKA He MOXKHA OTOTOKHIOBATH 3 6e3pi-
SIABHICTIO, KA He € 30008 I3aHHIM.

1.9. 3060B’13aHHAMY € MALiHO6] 8i0HOCUHU, OCKIABKM BOHH CTOCYIOTbCS MepeMil|eHHs
MaTepiaAbHUX OAar Ta BUKOHAHHS iHIIKX AlM, TAK Y iHAKIIE OB A3aHUX i3 MAAHOM (HaAaH-
HS1 IOCAYT, BUKOHAHHS POGiT).

! Aus. xomenTap cr. 215 [TK (amB.: LTuiabEMi KOACKC Yipaiau: HayKOBO-MIPaKTHYHMI KoMeHTap. T. 2:
O6’exru. ITpaBouunu. [Tpeacrasuunrso. Crpoxu Ta epminm. ITosoBHa AasricTs. OcobucTi HeMaHOBI paBa
$ismuroi ocobu / 3a pea. L. B. Cnacubo-®areesoi. Xapkis : EKYC, 2021. (Cepis «Komenrapi ta anaAitika» ).
C. 300-310).

* Aus.: Toay6esa H. IO. CriBBipHOMmeHHA TOHATD «3000B'A3aHHA» Ta «0008 130K, Haykosuli sicHux Yazo-
podcvkozo HayioHasHozo yuisepcumemy: Cepis Ipaso / roa. pea. HO. M. Bucara. Ysxropoa : Tosepaa, 2012. Bum. 18.
C.76-79. URL: https://dspaceuzhnu.edu.ua/jspui/bitstream/lib/12967/1/CITIBBIAHOIIIEHH %2010 -
HATb%20>»30BOB A3AHH A »%20TA%20>0BOB 130K ».pdf (aara speprenns: 07.07.2025); Ii x:
30608 13aHHs Y IMBIABHOMY IIpaBi YKpaiHu: METOAOAOTTYHI 3aCaAM IPABOBOIO PErYAIOBAHHS : aBTOPed. AHC. ...
A-pa 1opup. Hayk : 12.00.03 Oaeca, 2013. 42 c.; Caoma B. M. TonsTrs 30608 s3aHHs y LMBIABHOMY [paBi.
FOpuduunuii sichux. 2016. N2 1(38). C.123-128. URL: http:/ /dspace.wunu.edu.ua/bitstream/316497/7833/1/
[ousTTa%2030608s3anus.pdf (aara sBepuenss: 07.07.2025).

3 I. O. [TleprmeneBiy HABOAUB MPHKAAA TAKHUX 3000B’s13aHb: AOrOBIp PO YTPUMAHHS BiA KOHKypPeHIHi.
Slxmjo x y 30608'a3anH] cTopoHu 6epyTs Ha cebe Amine macHBHi 060B’SI3KH, TO Ile 3BOAUTBCS AO OOMeKeHH
B NIEBHUX ALAX, IO HaraAye obMexeHHS AlespaTHOCTI ab0 HaBiTh TIPaBO3AATHOCTI, i He AO3BOASIETHCH 3aKOHOM
(¢.1cr.27,4.2 cr. 30 LIK).
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ITpoTsrom TpuBaAoro yacy BiaGyBaAacs i He 3aBeplIeHa AOTEIEep AMCKYCis IIpo
30008’ A3aHHS 3 HEMAUHOBUM 3MICTOM.

ITpukAapAOM OCTaHHIX MOXYTb OyTH 3060B’s13aHHS 3 IOIIEPEAHBOTO AOTOBOPY, KOPIIO-
PATHBHOTO AOTOBOPY, SIKMI He MICTHTh MalHOBHX 0608 s13kiB. [10A16Hi mpaBoBiAHOCHHHM
no36aBAeHi MaFtHOBOT'O 3MICTY, aA€ BIiAIrParoTh BOYKAUBY POAB AAS IX CTOPIH.

1.10. BHOKpeMAIOIOTb TaKi iX BUAH: 32A€KHO Bia 3MicTy 30608 s13aub (To6TO THX
cy6’exTuBHUX 1IpaB Ta 0608 A3KiB, AKi IOKAAAAIOTHCS HA CTOPOHH) : IIPO MEPEAAHHS Mail-
Ha Y BAACHICTb, y KOPUCTYBaHHS, IOAO BHKOHAHHS po0iT, HAAQHHS MOCAYT, CITIABHOI Al-
SIAbHOCTI.

MoskamBi it iHmi kaacuikanii 30608’s13aHb, B AKUX yPaXOBYETCS OMAATHICTD 9 6e3-
OIIAQTHICTD SIK YMOBa IIepeAAHHs MaiHa ¥ BAACHICTD i B KOPHCTYBaHHA Ta 1HIN YAHHHUKH.

IcHy!OTb TaKOXX MPABOBIAHOCHHH, IO BUHUKAIOTD i3 OAHOCTOPOHHIX Aiff.

1.11. 30608 s13aHHs CTAHOBAATH IIPAaBOBIAHOCHHH, B SIKMX OAHA CTOPOHA 30008 A3aHHS
Mmae npaso xa dii inmoi croporu 30608 13aHHs. Lle caip posymiTi Tak, mo opAHA CTOpOHa
30008 I3aHHS MA€ NPAso 8UMO2U, TOHTO IIPaBO BUMATaTH BiA APYTOi CTOPOHH IIPaBOBIAHOCHH
3AIFICHEHHSI [IEBHUX Alfl. 3Ba)Kal0uH Ha Te, MO B TePeBXHIH 6iAbmOCTi 0cO6M BCTymaOTh
AO IIPaBOBIAHOCHH 3aAASI 3aA0BOAEHHSI CBOI'O MAWHOBOTO IHTEpECY, TO IIPABO BUMOTH Ma€E
MaWHOBHH XapaKkTep, TOOTO € MAMHOBUM npasoM. To#, XTo Ma€ MaitHOBe IPaBo, € YIPaBoO-
MOYeHOI0 0c06010 (kpedumopom), AKTUBHOIO CTOPOHOIO 30608 I3aHHSL.

AaekBaTHi Ali APyTOi CTOPOHH 30008 13aHHS IOASTAIOTh Y BUKOHAHHI MafHOBOI BH-
MOTH, IO MAIOTh OyTH Helo 3AIMCHeHi il IPUBOASTH A0 HabyTTs 6AAr IMepIIo0 CTOPOHOIO.
MaiiHoBe IpaBo KPEAUTOPA € 3aBXKAM AKTHBOM, AAKE HOTO 3AIHCHEHH I IPHBOAHUTD AO 301Ab-
IeHHS MaHHOBHUX OAar, a BIATIOBiAHI All APYTOi cTOpOHM 3000B’sI3aHHS, SIKa € TACHBHUM
cyb’exToM, € ii 60prom, TOMy L CTOpPOHA HMEHYETBCS 6OPIKHUKOM.

OCHOBOMNOAOXKHUM AAA 3000B’A3aHHA € Te, WO OAHA MOro CTOpOHa (AaKTUBHUH
cyb6’ekT, KpeauTop) HabyBae npaBa Ha Aii Apyroi ctopoHu (bopxHuka), Aki BiH mae
BUKOHATHU. Y pa3i HeBUKOHAHHA (HEHAAEXHOro BUKOHaHHA) 60pXHUKOM
3000B’A3aHHA KpeAUTOP Mae npaBo NPUMYCUTH MO0 A0 LUbOro abo NPUTArHYTH
AO BiANOBiAAABHOCTI.

1.12. HaBeaeHe Bume po3yMiHHS 30008 3aHHA SIK IIPAaBOBIAHOCHH MK yIIPaBOMOYEHOIO
(xpeauropom) Ta 30608 s3ano0 (6opxHUKOM) 0cObaMu CIpOmmeHe, OCKIABKH, SIK IIPABHAO,
B AIICHOCTI iCHYIOTh ABOCTOPOHHI 30008 SI3aHHS, B SIKHX KOXKHA 31 CTOPiH Ma€ SIK ITpaBa, TaK
i 060B’sI3KH .

1.13. Caip aKI[EHTYBaTH ¥ Ha TOMY, IO IHTEPeC KPEAUTOPa MOXE MOASTaTH He Y 3AIM-
CHEHHi Al camum 60pxHuxom, a B HabyTTi TOro 6Aara, sike BiH MparHe OTPUMATH BiA yau-
HeHHs X Aifl. To6TO 30608’13aHHS, K IPaBHAO, He OB sI3aHe 3 000010 HOPKHHKA,
i LIK aormyckae BukoHanHs 30608 s3aHHsS TPeThoto 0co6omo (cT. 528), axmo 30608 s3anHs
He Mae ocobucroro xapakrepy. HaneBHO, TOMy B OAHMX BHIIaAKaX IIpaBa KPEAUTOPA IIO-
ASITAIOTH y BUMO3I diil BiA 60pXHNUKa, 2 B IHIIMX — pe3yssmamy Oitl. A BTiM, yce 1je OXOIAI-
€THCSL OAHUM TEPMIHOM — «IIPABO BUMOTH>.
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Cmamms 509. ITonsmmas 3060893anHs ma nidcmasu 6020 BUHUKHEHHS 11

TicHuit 38’130K MK pe4OBHMH IIpaBaMH i 30008 I3aHHSIMH [IOASTA€ B TOMY, 1O 3060-
B'SI3aHH, AK IPABHUAO, BAHHKAIOTb YHACAIAOK peaaisariii BAACHUKOM IIPAaBOMOYHOCTI Po3-
HOPSIAXKEHHS, 2 BUKOHAHHS 30008 13aHb HafyacTillle IPUBOAUTD A0 HaOYTTs mpaBa BAAC-
HOCTI.

3a pAonomorolo BUKOHaHHA 3000B’A3aHHA 3AIMCHIOETLCA Nepexia npaBa BAac-
HOCTi Ha peui BiA 0AHMX 0Cib A0 IHLUKX.

1.3. ITpupoaa 30608’ 13aHHS CTAHOBHAA IIPEAMET AOCAIAXKEHHS 6araTboX yKpPaiHCHKUX
Ta 3apyOiKHuX BYeHMX i paxiBIIiB.

XapaxTepHUMH 03HaKaMH 30008 A3aHb € TaKi:

— BH3HAUEHICTD iX Cy6'eKTHOrO CKAaAy (TOMY 30608’ 13aAbHI IPABOBIAHOCHHY XapaK-
TepPU3YETHCS SK BIAHOCHI);

— AMHaMIiYHICTb (;n( AHTMIIOA CTATMYHHUX BIAHOCHH BAACHOCTI, CyTHICTb SKHMX Y CTaHi
npuBAacHeHoCTi, ikcanii HasiBHOCTI IpaBa B 0co6H);

— BeAiHHS sIK OCHOBHA 3acapa 30008’ a3aHHA (npaBo KPEAUTOpa BUMAraTH BiATIOBIAHOL
HOBEAIHKH Bip 6opsxHUKa);

— KOHKpPETHM30BaHiCTh 3MicTy (6OP)KHUK y KOKHOMY 30608’ SI3aHHI Ma€ BAMHNTH [IEBHY
BU3HAYEHY Ai0 260 yTPUMATHUCA Bip YIMHEHHS TaKOi caMoi KOHKPeTHOI Aii);

— canknioHosasicTb (mopymenHs 060B’83Ky 6OPKHMKOM MO>KE BUKAMKATH TIEBHi
CaHKIIi1).

1.4. 30608 ’s13aHHs — AOBOAI IIMPOKA IPABOBA KATETrOpist, yTiM He BCEOXOIHA.

H Bin 3060B’A3aHb CAiA BIAPI3HATH CXOXi NPaBOBIAHOCUHMU, HANpUKAaA Kopno-
paTUBHI, IKi YacTo NOMMAKOBO KBaAipiKylOTbCA AK 3000B’A3aAbLHI.

Y4acHMK rocriopapchbKOro TOBapUCTBA He IPOTHCTOITh HOMY Ta He BUMArae Bip HbOTO
3AIfICHEHHS IEBHUX Alif, ap)Ke All yJACHHKIB i € IIeBHOO MipOIO AisIMH TOBapHCTBa: bGepyun
Y4acTb B yIIPaBAiHHI HUM, BOHH pOPMYIOTh HOT'O BOAIO.

3o060B’A3aHHA NOTPiOHO BiAMEXOBYBaTHU TaKOX BiA NPaBOYMHY AK HOPUANY-
HOro dakTy.

1.5. [TomupenuM € posymiHHS AOTOBOPY, SIK: a) MPaBOYKHY; 6) AOKyMeHTa; B) IpaBo-
BiAHOCHH (3060B’s32AbHNX, TO6TO 30608 5132Hb ), aAe ix He cAip oToTOXHIOBaTH. [IpaBounn
(soxpema AOTOBip) siK IOPHAMYHMI (AKT € MACTABOI BUHUKHEHHS 30008 S3aHHsI, A€
3000B’s13aHHA € MPaBOBIAHOCHHAMHY, MA€E MEBHY CTPYKTYPY i IPUHIMIIOBO BiAPi3HAETbCA
BiA IPaBOYHHY.

HaromicTs HaBiTh 3aKOHOAQBYE PETYAIOBAHHS LIbOTO IUTAHHSA € TPO6AeMHUM. AOCHTD
BKasatu Ha Te, mo L[K mMicTuth HOpMu mpo HeilcHicTb npaBouuHiB (§ 2 ra. 16 ku. 1),
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