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B AHoTauis

Mippy4yHuk «Bnbpani npobnemun Teopii npasa» Bignosigae nporpamMi HaB4YanbHOI
niarotToBKn axisLiB B 0CBiTHIN nporpami OK «MaricTp» IHCTUTYTYy npaBa
KWiBCbKOro HaLioHanbHOro yHiBepcuTteTy iMeHi Tapaca LLleBYeHKa i NiaroToBneHumn
3 BpaxyBaHHAM rnonepeaHboro BUBYEHHA CTYAEHTaMM gucuunniim «Teopia npasa
Ta gepxasu» («Teopia npaBa») Ha nepwomy Kypci B pamkax OK «bakanasp».

Migpy4HUK BKIKOYAE TEMU NEKLIAHOro MaTepiany, CNMCOK peKOMeHA0BaHUX
n>xepen (HauioHanbHOro Ta 3apy6iXXHOro 3aKOHO4,aBCTBa, aKTiB MiXKHaApOLHOro
npaea, YKpaiHCbKOI Ta 3apy6iXKHOI HayKOBOI NiTepaTypu), HakBa>kNUBILLI
BU3HaUYEHHS, AKi 3yCTpIivYaloTbCA Y TEKCTI, Nepenik KOHTPOJIbHUX NUTaHb, WO MatTb
Ha MeTi 3aKpinneHHA 3HaHb NekLinHoro maTtepiany. TemaTunka nekLin BpaxoBye
CyYacCHW 3annT Ha BUCBIT/IEHHA aKTyaslbHUX NUTaHb Teopii npaBsa.

Jlekuii nobypoBaHi Ha BUCBITNEHHI NPO6/IEMHUX NUTaHb, AUCKYCIl 3 ICHYOUMMUN Y
HayLui nigxogamu Ta KOHLenuissMy, Hacu4yeHi NoCnnaHHAMW Ha npau,i BigoMUX i
MOJIOOMX BYEHMX, O MOXE CMPUATU KPUTUYHOMY CIPURHATTIO YnTavyamum
BUKNageHoro maTtepiany Ta 3gaTHOCTI opmMyBaTK BNacHi Nornsgm Ha po3BUTOK i
dYHKLiOHYBaHHA nNpaBa y CycninbCTBi.
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[IpaBo — 11e coIfiaJIbHUM peHOMEH, HellepeXifiHa colliaibHa I[iIHHICTE.
[IpaBo — OWH i3 HAUBUJATHININX «BUHAXO/[IB» HaIIlOl ITUBiIi3ariil. BoHO
IonibHe. [liyenokIagaHHs y IpaBi — 0ffHa 3 HAaWBaKJIMBIIIKMX H0T0 0C06-
JuBocTel. IIpoTe Ile He efMHA BJIACTHUBICTH IIpaBa sIK YHiBepCaJIbHOIO
peryasiTopa CyCHiIbHUX BiTHOCHUH, CKap6y, 3 IKOT0 «4uepraeMo» K IIpaBa
1 cBo6OAM JIIOMHU Ta TPOMaJdHMHA, TaK 1 rapaHTil @ 3acobu Ix peaui-
3aril i saxucry. [IpaBo — Iie iIHCTPYMeHT, IKUY BUKOPUCTOBYEMO SK JUIS
TBOPEHHS CaMOTO IIpaBa, TakK i JJIs1 MOJIeIF0BaHHA JiepyKaBH, Jierajisarfii
Ta JleTiTUMaIil iIHCTUTYTiB TPOMaJTHCHKOIO CYCIIUIBCTBA, IX KOMYHIKaTIlii
MiX c00010, BU3HaUeHHs 0CHOB B3a€MO/Iil CyCIIiIbCTBA, MOT0 IHCTUTYTIB
i mep>xaBu. IIpoTe IIe ofHA Iy’Ke BaKIMBa 03HaKa — IIPaBO € He IIPOCTO
3aco60M ¢ikcartii JOCATHYTOIr0 PiBHA PO3SBUTKY COIL[iyMy Ta IHCTPYMEHTOM
YHOPMYBaHHS CYCIIUIBHUX BiHOCHH 3 OIVIAy Ha II0TPeOU CYCIIIBCTBA,
HMoro iHCTUTYTH Ta JIHOAUHY. [IpaBo — Ile BeJMKa TBOpYa CHJA, 3a JIOIO0-
MOTOK AKOI BUOYJ0BYEMO HOBI CYCIILJIbHI BiJHOCUHH, IHCTUTYTH BJac-
HOCTI, leMOKpaTil i cBo60/11, TBOPUMO HOBi eKOHOMIYHI CHCTeMH, OpraHi-
30BYEMO B3aEMO/II0 JIUHU, CYCIILILCTBA U JOBKL/LJIS, TBOPUMO OCHOBU
36eperKeHHsI 0CTaHHBOTO /I HUHIITHIX Ta MaWOYTHIX ITOKOJIIHb JIFJE.
[IpaBo - mI06ajbHE SBUIIE, 3aBAAKH SIKOMY QOPMYIOTHCSI Mi>XHapOAHI
U MDKIeprKaBHI opraHisariii, Bi[oyBaeTbCs CIIIBPOOITHUIITBO [eprKaB,
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TBOPUTBLCSI CBITOBA Ta perioHajgbHA IIOJITHKA, 30€epiraroTbCs MUpP
1 6e3reKa, 3/[IMCHIOIOTHCS pPerioHajbHI ¥ MDKHapPOAHI 3aX0qU IMPOTHULIIL
arpecopam, posIajioBadaM BO€H, TOTQJIITAPHUM peKUMaM. 3PeliTolo,
IIpaBo — Ie MipuJyIo Io6pa Ta CIIpaBeJINBOCTI, IHCTPYMEHT 3a6e3eueHHs
PIBHOCTI, IIpUYOMY He TIIbKU K TapaHTil pIBHUX CTapTOBUX MOKJIUBO-
CTeH JIro/iel, a ¥ pIBHOCTI B PO3IIOLIL CYCIIIIBHUX 6JIar.

3a3HaueHi 06CTaBUHU MalTh OyTH BpaxOBaHi B CUCTEMi HaBUYaHHS
Ta IIAroTOBKU (QaxiBIiB y rajaysi mpaBa. 3 Oy Ha 3a3HadeHe
BUBUEHHS IIpaBa Mae CBOI METOHOJIOTIUHY ¥ METONUYHY JIOTIKY,
1o6yzoBaHy Ha CTBOPEHHI TeOpPeTHYHOI Ta eHIUKJIOIeAUYHOI 6asu
IIIIXOM 3aCBOEHHSI ICTOPUKO-TEOPETUYHHUX, a IIOTIM Trajay3eBHUX
IOPUAUYHUX AUCHUILIIH. Ha 3aBepIllleHHS HABUAJILHOTO IIPOIIECY $SIK
IHTerpyoui AUCHUIUIIHA CTy[leHTaM BHUKIAJalThCI TaKi HaBUaIbHI
KypcH, K «Pinmocodisg mpaBa» Ta «IIpobseMu Teopii mpaBar.

3aIpoNOHOBAHUM MIAPy4YHUK «BubpaHi mpobseMu Teopil IIpaBa»
MIITOTOBJIEHUH 3 ypaxyBaHHAM IIporpaMy AUCHUILIIHE «IIpo6iieMu
Teopii mpaBav, 1110 BUKJIaJaeThcsd B KUIBCbKOMY HaI[iOHaJIbHOMY VHiBep-
cureTiimeHi Tapaca [lleBueHKa. Crierfudika KHUTY 3yMOBJIeHa Il Ha3BOIO.
Ha BizMmiHYy Bif mifpy4YHUKa 3 Teopii mpaBa AJId CTY[eHTIB IIEPIIIOT0 POKY
HaBUYaHHY, SKi 3[00yBalOTh OCBITY 3a OCBiTHIM piBHeM «bakasaBp»,
IIPOTIOHOBaHa Po60Ta XapaKTePU3YEThCS SIK OIIAIOM IIpo6seM peaJri-
3amii mpaBa, Tak i aHa/i30M BIiATIOBIZHHUX MOIJAMLIB yueHUX. MoKHa
3BEpPHYTH yBary Ha Te, 1110 aBTOp Ii[pyYHUKA L[eIp0 IIUTYE IK KJIaCUKIiB
IOPUCHPYAEHIIi], BifoMuxX IpodecopiB, TaK i MOJIOAUX YIEHUX, KaHIU-
JaTiB I0PUIUYHUX HayK, 3-IIOMDK SKHX 6araTo 3allpOIIOHyBaJId BJIacHI
OpUTiHAJIBHI HiIX0X 10 BUCBiT/IeHHS IIpo6JyieM Teopil mpaBa. Ha Hamry
IYMKY, Ile € BUIIPaBJaHUM, OCKUIBPKU caMe TaK MOKHA BHUSBUTHU BCHO
pO3MaiTicTh masiTpu ImpobseMu Teopil mpaBa. V oMy pasi MaeMo
Ha yBasi Ipo6seMu po3BUTKY HPUIUYHOLI HAyKU Ta HPoOJIeMU IIpPaBo-
po3yMiHHg, Ipo6eMH peaJstisarii mpaBa ¥ 0COGJIMBOCTEN HOTO 3aCTO-
CyBaHHs, MOXKJIHMBOCTI PO3BUTKY IIpaBa. BiiacHe, IIpaBoBi Ipo6JyeMu
BUHUKAIOTh ¥ IIPAaKTUYHOMY II0JITUKO-IIPABOBOMY KUTTI, IpoTe PiKcy-
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H0ThCS, JOCIDKYIOTBCS Ta PO3B’I3yIOThCI HacaMIlepel, y IIpaBOBil
Haymi. Macirtabu ux mpo6JieM ayske IUPOKi, TOMY aBTOP IIiIpyYHUKa
06Me>XHUBCSI BUOpaHUMH, HaNOIIbII 3HAUMMUMU TUTAHHSAMU 3 OIJIAY
Ha IHTerpynuuid XapakTep Kypcy ¥ MOIIIBHICTH IIOTJIHUOJIEHOTO iX
BHUBUEHHS JIJIs1 MaliOyTHHLOI HayKOBO-IOCTIiHOI a60 ITpaKTUUHOI PpO60TH
MOJIOAUX QaxiBI[iB-IIDaBHUKIB.

IIpod. Bacunv Kocmuuybkuti
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TEMA 1
CYTHICTb Ta coujiasibHa LiHHICTb NpaBa

Haw 0608’30k nosszae 8 momy, uj,06
2/1UB0KO0 N08ANCAMU Npago HWUX i 9K
C8SAIMUHI0 WaHysamu tio2o.

I. KaHT

§ 1. CyTHiCTh IpaBa: OCHOBHI HayKOBI IIiAX0au

[Ipo6yieMaTHKa CyTHOCTI IIpaBa € TPaJUIIIMHOIO Y Teopii mpaBa ByKe
IOCUTH TPUBAJHUN Yac, IIPUHANWMHI Bifl II04aTKy II€PeOCMUCJIEHHS
CBITOYaMHU IOPUCIIPY/EHIl] CBOIX BU3HA4YaJbHUX OHTOJIOTIYHUX 1 THO-
ceoJsIOTIYHUX 3acaf HanpukiHii XIX — Ha mouyaTky XX cT.! BogHouac
TIOHATTS «CYTHICTB IIpaBa» Hece y 00l BUpasHUM BilOUTOK rereyiBCbKOl
¢inocodii 3 ii po3pisHeHHAM KaTeropii CyTHOCTI i 9BHINa, 110 afalTy-
BausIucs 10 chepu Teopii ImpaBa mif BILIMBOM COIII0JIOTIL Ta ITOJTITUYHOL
eKOHOMIl (371e611b1110r0 MapKCUCTCHKOI) I11e B XIX CT.

BucioBieHe 1me B 1mepmnid mosoBuHI XIX cr. K. Mapkcom
1 ®. EHresIbCcOM IIOJIOXKEHHS IIPO CYTHICTH IIpaBa B IIepiof, paHHBLOIO
KamitamisMmy (¢asy paHHBOIO IHAYCTPiaJbHOIO CYCIILILCTBA) «Ballle
IIpaBo € JIMIIE 3BeJileHa B 3aKOH BOJI BAIIIOr0 KJIACY» JeI0 CIIPOILeHO
Bizo6parkasto CyTHICTh ITpaBa, a B CPCP Ha TpUBaJIHii Yac BOHO IIEpeTBO-
puiocs Ha orMy, Xo4a MOoro aBTOPY HaBPS/, UM Ha Ile po3pax0ByBaJIu.
CaMme ineoJiorisariil pafgHCBbKOI HOPUAWYHOI HAyKH, 30KpeMa Teopil

1 Tlerpakurkuii JL.W. Teopusl IIpaBa U IOCyZapCTBa B CBS3U C TeOpHel HPaBCTBEH-
HoCTH. IIpasosedeHue. CaHKT-IIeTepbypr : JlaHb, 2000. 606 c.; Ipaux O. OCHOBOIIOIOKEHHE
COIIMOJIOTHY IIpaBa / mmep. ¢ HeM. M.B. AHTOHOBa ; 11of, pex. B.I. I'padckoro, F0.1. I'peBrioBa.
CaHKT-IleTepbypr : VHUBEPCUTETCKUM H3faTeJbCKUH KoHcopuuyM, 2011. 704 c.; Tapa-
HOBCKUH B.®. YcTaHOB/IEHHE TIOHSITHS O IIpaBe. SHUUK10nedus npasa. Mocksa, 1911, 537 c,;
YuuepuH b.H. drtocodus mpasa. Mocksa : Tuno-smrorpadus ToBapuirectsa U.H. KymiHe-
pesa, 1900. 344 c.
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TEMA 1.
CYTHICTb TA COLIANTbHA LIIHHICTb MPABA

IIpaBa, CTaja OCHOBHOIO IPUYMHOI0 OZHOOIUHOI po3pobKU KaTeropii
CYTHOCTI IIpaBa, II[0 CYyTTEBO YIIOBIIBHUIIO I HAyKOBE OIIPAIFOBaHHS aXk
II0 TeIIepilIHbLOro Yacy.

VYTim, IIOIIPU IIeBHY «IlepeBaHTaKeHICTh» MapPKCUCTCHKUM CIIafIKOM,
HUHI KaTeropisg CyTHOCTI IIpaBa IIPOIOBIKYE 3aJUIIATUCS 3aCaJHUUOLO,
¢yHIaMeHTaJIbHOK KaTeropiero B Teopii mpasa’. Ha womy, BJacHe,
IPYHTYEThCS TaKa JyMKa? [IuTaHHS IIpO CYyTHICTH IIpaBa Ta MOr0 BU3Ha-
4eHH$ (OKpecJIeHHS CYTHOCTI IIpaBa) CJIii BUSHATHU OHUM i3 KJIF0UOBUX
y Teopii ITpaBa 3 TaKUX HifICTaB.

[To-mepite, camMe TyMadeHHS CyTHOCTI BKasye Ha JeIl0 BaKIUBe
U 3aKOHOMIpHe y IIpaBi, Te, 110 BiI6MBaE B y3araJbHeHOMY BUTJIS/II 1OTO
HaMOIIBII iCTOTHI BJIACTUBOCTI, XapaKTePUCTHUKH, IIPOsABU. BopHouac
y ¢ismocodil MOHATTA CYTHOCTI TpPafUIIiMHO PO3IJISANAETHCI Y Miaek-
TUYHIN I1api 3 TOHATTSIM SBUIIA.

Haragaemo, 1110 IIOHATTS CYTHOCTI 37e611b1110r0 QiKCcye rOJI0BHE,
3aKOHOMIpHe, CTajle, BU3HaudajJbHe SIBUINE | SKiCHY BHU3HA4YeHICThb
IIeBHUX IIpeJMeTiB, SIBUIN Ta IIPOIleCiB; TaKi BJIACTUBOCTI IIpe-
MeTiB, SBHUI Ta IMPOIeCiB, Bif AKWUX 3aJjiekaTh IHINI IXHI BJIACTH-
BOCTI. SIKIIIO CYTHICTBH — Ile BHYTPIIIHIN 3MiCT IIpegMeTa, 110 BUpa-
’KaeTbhCs y €HOCTI BCiX 6araToOMaHITHHX i cylepedJnBUX GOpM HOro
OyTTd, TO ABUIIe — Ile IIeBHUM IIPOAB CyTHOCTI, 30BHIMHA $popma il
iCHyBaHHS.

3a 3MicTOM sIBUIlle € OaraTIINM 3a CYTHICTh, aZiyKe BOHO MIiCTUTH
y cobi He JIMIIle IIPOSBU CYTHOCTI, a ¥ pisHOMAaHITHI BUITa/[KOBi SBUIIIA,
IIPOIIeCH TOIIIO0. SIBUINA y IIpaBi 01k JUHAMIYHI, aHi>)K HOTO CyTHICTb.
HaToMicTh CYTHICTh IIpaBa € GijbIl iHEPTHOIO 10 3MiH. YTiM, 6yayun
OLIBII CTIMKOIO 1O 3MiH IPAaBOBUX IBUII], CYTHICTH IIpaBa TAKOK 3a3HAE
3MiH, 110, 30KpeMa, YiTKO IIPOCTeXY€eThCSI Ha IIPUKJIa/li 3MiH iCTOPUYHUX
TUIIIB IIpaBa.

2 CeIpbIX B.M. Jlormdeckue 0CHOBaHUS 001I[elt Teopuu pasa: B 2 T. T. 1 : J71leMeHTHBIH
COCTaB. 2-e U3J., UCIIp. U foll. Mocksa : F0pupudeckuii lom «tOctunumHpopm», 2001. C. 142.
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[To-fpyre, OCATHEHHsS CYTHOCTI SIBUI € BaroMHM, HaBiThb BH3Ha-
YaJIbHUM 1 IOMiHAaHTHUMS, 3aBJaHHAM [Js1 OyIb-9K0i Hayku. LliaKom
OUeBHU[HO, 1110 IOPUAMYHA HayKa TYT He € BUHATKOM. Malouu CIpaBy
3 IIpaBOM, IOpPUANYHA HayKa TBOPUYOI CHJIOI BUYEHHUX CKEpPOBYE CBOI
3yCHUJLJIS Ha Te, abU OCATHYTHU («CXOIIUTH»), II3HATH Ta IHTepIIpeTyBaTU
B JIOCTYIHUX KOHCTPYKILSIX MHUCAEHHS (IIOHATTIX, a TaKOXK Teopisx)
caMy CYTHICTBH IIpaBa K IPOSB MOro HAWUIJIMOIIMX i HaWCYTTEBIITUX
BJIACTUBOCTeN. OCATHEHHS CyTHOCTI IIpaBa CJIyI'ye BUPIIIEHHIO «3aTaIkKU
IIpaBa» 3arajioM, a TaKOXK JIOCTHEHHIO CYTO MIPUKJIaJHUX IiyIeH (Hampu-
KJIa]J, ITi3HAaHHIO IIPaBOBUX SIBUII] 3 TUM, 111006 Hafiajli CBiZloMO BITUBAaTH
Ha HUX Y IIOTPi6GHOMY CYCIILJILCTBY HaIIPsIMi).

SIk caymHO 3ayBakyBaB Ipod. /[.A. KepiMmoB, caMe CyTHicHe
IIi3HaHHA IIpaBa Ilepefdavae BUABJIeHHI TUX BHYTPIIIHIX i HEOOXiTHUX,
3araJIbHUX i OCHOBHUX, T'OJIOBHUX Ta CTIMKUX BJIaCTUBOCTEN, 03HAK, PUC
IIpaBa, €HICTH i B3aEMO3YMOBJIEHICTh SKUX BU3HAUalOTh MOTO CIIeIu-
¢$iKy Ta 3aKOHOMIPHOCTI pO3BUTKY*.

Ilo-TpeTe, KaTeropisi CyTHOCTI IIpaBa TIiCHO IIOB’S3aHa 3 IIWUTaH-
HaMHU: 1) IIpaBoreHesy (IIpaBOYTBOPEHHS), OCKLIBKY BOHA Bifiobparkae
JIOTiUHe y3araJbHEeHHS HaUOUIbII iCTOTHUX eTaIliB pO3BUTKY IIPaBOBOI
«MaTepii», 10 6e3mocepeflHbO BIUIMBAE Ha OKpeCcJeHHS CIIeIu-
¢iku CyTHOCTI IIpaBa; 2) COIL[iaJbHOCTI («COI[i€TaJbHOCTI») CamMoro
IIpaBa, OCKUIBKM BOHA BKasye Ha IIOXO/KeHHs, IIPUPOJY IIpaBa, Horo
coIfiasibHi 3acagy B IIIUPOKOMY 3HAUYEHHI IILOTO CJI0BA; 3) IPaBOPO3y-
MiHHS, OCKIJIBKM BOHa Bifjo6pa’kae iCTOTHI BifMIHHOCTI B TIIyMa4deHHI
3aJIeKHO BiJl HasBHUX Yy HayKOBO-IIPAaBOBUX IIIKOJIAX Pi3HOMaHITHUX

3 Pa6inoBuu II.M. IToTpe6oBUii IifXis — 6e3anbTepHATUBHUN IHCTPYMEHT BUSBJIEHHS
coriaybHOI cyTHOCTI ITpaBa i iepkaBu. Haykoei npaui O0ecbkoi HayioHAbHOI FOpUOUUHOT
axademii | TosoB. pef. C.B. KiBanoB ; MOH Vxkpainu ; OHIOA. Ogeca : IOpuz. s-pa, 2009.
T. 8. C. 45.; Koctunpkuii B.B. [IpaBo sk colfiasibHa IiHHICTb. II[po6.1emu 3akoH00asH0z20 peay-
JI08AHHS NOPAOKY pO3POOKU Ma NPUHAMMA HOPMAMUBHO-NPABOBUX AKMIE : Te3H JOIL. Ta
MOBiZloMJI. yuacH. III MibkHap. HayK.-TIpakT. KoH®., M. KuiB, 2-3 jiucrorr. 2017 p. / 3a 3ar. pef.
I.A. Ilytaka. XapxkiB : IIpaBo, 2017. C. 30-32.

4 KepumoB /I.A. MeTofosiorus IipaBa (IIpefiMeT, GYHKIHUH, NPo6IeMbl GUIOCOPHH
npaBa) : MOHorpadus. 2-e usz. Mocksa : ABaHTa+, 2001. C. 159.
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KHUrK, aKi MOXXYTb Bac 3aL,iKaBUTU

Copln «3aCTOCYBAHHA NPAKTIKA

ECTU y npasasli cucteml Yipalims
LB facuon, MWL Cromwon. B4 Jomp

3ATANbHI MATAHHA

PO3YMIHHA

hi:mxu ecrtl: AAMIHICTPATUBHO-TIPABOBA

PE®OPMA B YKPAIHI

BrvkopucTaHHA NpaKTUKK 3aranbHi NnTaHHsA AAMiHiCcTpaTMBHO-NpPaBo
€BponencbKoro cyay 3 PO3YMIHHA i Ba pedopma B YKpaiHi
npas NIOAUHN Y 3aCTOCYBaHHS NPaKTUKMN
KpUMiHanbHOMY ECIMJ1. Tom 1
NpPoBaAXeHHi

1. P. BIIA-TIYHORBA
0. M. CTEIlL

CJIYIKBOBE I[IPABO

YKPATHH

46 ceKkyHp, Cny>x6oBe npaso
YkpaiHu. Migpy4yHnk

[MepenTn o ranysi npasa
Teopisa gep>xaBu i npaea
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IOPKHUTA

Bif Teopii 40 NPaKTUKKU

[lepenT Ha caut —
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