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B AHoTauis

Y MmoHorpadii 3aincHeHO TeopeTUYHe A0CNIAXKEHHS BiAHOB/IEHHA CTAHOBMULLA, fKe
iCHyBasno A0 NOpYLUEHHS, AK Ai€BOro crnocoby 3axncTy LUBINbHUX Npas, yMOB NOro
3aCTOCYBaHHSA, a TaKOX KpUTEPIiB BigMeXYBaHHSA Bif iHWMX CYMiDKHUX criocobis
3axuCcTy. 3'ACOBaHO iCTOPUYHI aCMeKTU CTaHOBNEHHSA N PO3BUTKY LLbOro Crocoby
3aXUCTY CY6’'EKTUBHUX LLMBINIbHUX NpaB Ta iHTepeciB y BiTYN3HAHOMY
3aKOHO,aBCTBI.

O6r'pyHTOBaHO MOXNMBICTb KBanidikay,il BiAHOBNEHHA CTaHOBWULLLA, AKe iCHYBano
[0 NOPYLUEHHS, i IK 3aranbHOro, i AiK cnewjianbHOro cnocoby 3axucTy. BusHayeHo
®YHKLUiOHaNbHNI 3B'A30K MiXK KaTeropisiMu «BiiHOBNEHHS NpaBa» Ta «BigHOB/EHHSA
CTaHoBuLWa». 30iACHEHO BiAMEXXYBaHHS BiQHOB/IEHHA CTaHOBMLLA, AKe iCHyBano Ao
NOPYLUEHHS, Bif, TaKUX CNOCO6IB 3aXUCTY NpaB, IK PeCTUTYL,iA, NPUNUHEHHA Ail, AKa
nopyLuye nNpaBo, NPMMYyCOBE BUKOHAHHA 060B’'AI3KY B HaTypi, BUTpeOyBaHHA MaliHa
i3 Yy>KOro He3aKOHHOro BONOAIHHA. [locnig>XeHo 0co6/MBOCTi 3aCTOCYBaHHA
BifLHOBNEHHS CTaHOBMULLA, IKe iCHYBaso [0 NOPYLUEHHS, y pa3i 3aXMCTy 0COBUCTUX
HeMaMnHOBMX MpaB., NpaB Ha 00’eKTN iHTeNeKTyaNbHOI BlaCHOCTI Ta KOprnopaTUBHUX
npas.

Oco6nnBa npakTUyHa LiHHICTb po60TK Nonfarae y npoBefeHoMy aBTOPOM aHanisi
NPaKTUKM cyais YKpaiHU Wo[0 3aCTOCYBaHHSA LLbOro CNocoby 3aXUCTy B Pi3HMX
chepax npuBaTHOMNPaABOBUX BiAHOCUH.
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IIEPEIMOBA

Koncrutynis Yxpainu, 3afeknapyBaBIIi y CT. 55 CyZAOBUM 3aXUCT NpaB
i cBOOO/ JTIO/IMHY Ta IPOMa/SHUHA, BU3HAYMIIA 32 KOXKHUM IPABO OY/b-AKUMU
He 3a00pOHEHMMH 3aKOHOM 3acobaMu 3aXWIaTH CBOi MpaBa i cBOGOAM Bif
NOpYyLIeHb | NPOTUNPAaBHUX NOCATaHb. 3a3HayeHa KOHCTUTYLiliHa HOpMa
3Halma BiZoOpaXkeHHS TAaKOX Y raly3eBOMy 3aKOHOJABCTBi. 30KpeMa,
BimogizHo 710 4. 1 ct. 15 LuBinsHOTO KOMEKCYy Ykpainu (nani — LIK Ykpainn)
KOXHa 0c006a Mae IIPaBO Ha 3aXUCT CBOTO LIUBIJIbHOTO IIPaBa B pa3i Horo mopy-
LIeHHS, HeBU3HAHHA ab0 OCIOPIOBaHHA. BUKOPUCTaHHS 1[bOTO MpaBa 3aJe-
KUTh BUKJIOYHO Bifi BOJi MOro HOCIf, AKMHA CAMOCTIMHO NMpUIAMAE pilleHHs
PO 10T0 37ilICHeHHA 4y, HaBMaKY, BiMOBY Biff TAKOTO 3/iiCHEHHI.

OCHOBHOIO i7Ie€10 3aXUCTy B KOHTEKCT] 371iliCHEHHS 0c06010 CBOTO Cy6’€K-
TUBHOTO IpaBa € 3aKpillJleHHA Ha PiBHI iMIepaTUBHUX NMPUIMCIB rapaHTiid
IOJ0 YCYHEHHS NepellKof y peaisauii Lboro mpasa. IIpu 0boMy pe3yiib-
TATUBHICTb 3aXUCTy Cy0O €KTMBHUX NpaB 3aJIeXUTh HacamIepes Bif Toro,
HaCKibKM e(eKTHBHUMH € MeXaHi3MH IPaBOBOTO DEryJIOBAHHSA IIpaBO3a-
XVCHUX BiIHOCKH i 41 T0Gy/10BaHi BOHY Ha OCHOBOIIOJIOKHHUX 33aCaZiaX BepPXo-
BEHCTBA IIpaBa.

CTOCOBHO MONMEHOBAaHUX CMOCOOIB 3aXUCTy Cy6’€KTMBHMX IpaB ydac-
HYKIB LIMBIIbHUX NIPAaBOBIIHOCKH 3aKOHOAaBelb y cT. 16 IIK Ykpainu HaBiB
Opi€HTOBHMI iX TepesiK Ta 3ayBa)KWB, 110 CyZ MOXe 3aXUCTUTU LUBIJIbHE
MpaBoO 4K iHTEpeC iHIMMM Crmoco6OM, IO BCTAHOBJIEHWE JOTOBOPOM abo
3aKOHOM. OZIHMM i3 TaKUX NIOMIMEHOBAHUX CIIOCO0IB 3aXUCTy B 1. 4 4. 2 cT. 16
K YxpaiHu BU3Ha4eHO BiJHOBJIEHHA CTAHOBUINA, fAKe iCHYBaJO [0 MOPY-
LIEHHS, IKe 3aCTOCOBYETHCS TO/i, KO Cy6’eKTUBHE LUBiIbHE PaBo He 6yII0
NpUIIMHeHe Ta 0ro MOKHA BiIHOBUTH LIJIAXOM yCyHEeHHsI HaCJiJKiB IIpaBo-
NOpYIIeHHA. 3HaYMMICTb L[bOT'0 CII0COOY 3aXUCTY NTPaBa BUPAXAEThCSA B TOMY,
0 BiH CIPSMOBAHWi Ha BiHOBJIEHHS (PAKTUYHOTO CTAaHOBHUIA OCOOM Ta
BUKJIIOYA€E Oy/b-AKi KOMIeHCaliifHi 3aX0/1.
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AHari3 cyj0BOi IPAKTHUKY CBITYUTH ITPO Te, [0 BiIHOBJIEHHSA CTAHOBUIIA, sIKe
iCHyBaJIO 710 IOPYIIeHHs, He TdK YaCTO 3aCTOCOBYEThCA Ha MPAKTHUII K OKPEMO
B3ATUIA CTOCIO 3aXMCTy LMBiIMbHUX NpaB. OfHIEI0 3 OCHOBHMX NMPUYMH TaKOl
He3HayHOi 0ro 3aTpeGYBAHOCTI € MAJIOAOCIIKEHICTh IILOTO CIOCOOY 3aXHUCTY,
a/pKe B Cy4acHill JOKTPUHI MBIIBHOTO MPaBa TeMAaTHL 3aCTOCYBAHHS BiJHOB-
JIeHHS CTAHOBHIIA, fIKe iCHYBaJIO /10 MOPYLIEHHS, K CIOco0y 3aX¥CTy MPHCBSA-
YyeHa He3HayHa KiJlbKiCTb HAyKOBMX HAmpauioBaHb. KpiM Toro, posymiHHA
CYTHOCTI BiTHOBJIEHHI CTAHOBUIIIA, IKe iCHYBaJIO /10 TOPYLIeHHS, Biff AOro mepiioi
TIOSIBY B TI0JIOXKEHHSAX PUMCBKOTO IIPaBa /10 3aKPilJIeHHS [IbOT0 CII0CO0Y 3aXUCTY
B HOpPMaXx [[UBiIbHOTO 3aKOHO/IABCTBA 3a3HAJIO CYTTEBOI TpaHcdopMariii, mo 6yJo
3yMOBJIeHe HeOOXi/IHICTIO afianTariil iHCTUTYTiB PUMCBKOTO TIpaBa 7o crieludiku
CYCIJIBHO-eKOHOMIYHUX BiZIHOCHH KOXXHOTO iCTOpUYHOro nepiogy. Sk iHCTUTYT
KJIaCMYHOTO PUMCBKOTO IPaBa BiIHOBJIEHHsI CTAHOBHUIIA, IKe iCHyBaJIO [0 IOpPY-
1IeHHsI, 6y/I0 3amo3uyeHe MPAKTUIHO BCiMa KOAU(IKOBAHNMHU aKTaMH IUBiJb-
HOTO 3aKOHOZABCTBA, WO Jif/I0 HA iCTOPUYHUX YKPAiHCBKUX 3eMJIAX, 30KpeMa
«Pycpbkoro IIpaBaoro», JIMTOBCbKMMY CTaTyTaMu, «[IpaBaMu, 3a AKUMY CYAUTHCA
Masiopociicekuid Hapof» 1743 p., LluBinbHuM KonekcoM CxizHoi ammuuHz
1797 p., «36ipHrKOM Manopociiicbkux npass 1807 p., LIUBiIbHUM KoZeKCOM
YCPP 1922 p. ta lTusineuum kogexcom YPCP 1963 p.

3 orysAzy Ha lle aKTyaJbHUM € HayKOBe OCMUCIEHHS CYTHOCTI, 0COGJH-
BOCTel Ta YMOB 3aCTOCYBaHH!, a TAK0XX KPUTePiiB Bi/MeXyBaHHs BiZIHOBJIEHHA
CTAHOBWIIA, SIKe iCHYBaJO [0 TMOPYLIEHHS, Bifi iHIIMX CYMiKHHUX CrmocoGiB
3aXMCTy UMBIIBHUX HPaB B yMOBAaX Cy4acHOro pepOpMyBaHHS MUBiNb-
HOTO 3aKOHO/aBCTBA B YKpaiHi. Bimbil riuboke AOCTiKeHHS BiHOBJIHHS
CTAHOBHIIA, fIKe iCHYBalO [0 MOPYIIEHH:, AK CIOCOOY 3aXUCTy LMBIIbHUX
IpaB JacTb 3MOTY BIOCKOHAJIUTH HASBHUI CbOTOZHI B IOPUAMYHIN JOKTPUHI
CHCTeMHHMI MifIXiZl 10 3aXUCTy OCOOMCTUX HEMAWHOBMX Ta MailHOBHX IIpaB
(i3sndHMX i IOPUANIHKX OCiO, BUSABUTH 3aKOHOMIPHOCTI i TeH/IeHIIil moaasib-
IIIOTO PO3BUTKY MaTepiaJbHOTO Ta MPOLeCyaJbHOTO MpaBa y cdepi 3axucTy
HOpYLIeHUX LUBiNbHUX MTPaB.

[IpoTe Hapasi y BITYM3HSHIN UMBiNiCTHII HEMae Mpailb, y SKUX Oyna 6u
KOMIIJIEKCHO BHCBiTJIEHA HAyKOBO-TPAKTUYHA MPObIeMaTKa 3aCTOCYBaHHS



IepegmoBa

TaKoro croco0y 3aXuCTy cy6’€KTMBHHMX LUBiMIbHUX NpaB, K BiJHOBJIEHHS
CTaHOBHUINA, fiKe iCHYBajo A0 mopyuieHHA. Tak, MONpY HASBHICTh LOCHUTDH
CHCTEMHOTO TiIX0/1y 710 BUKOPUCTAHHS iHIIHMX CIIOCO6iB 3aXKCTY, BiIHOBJIEHHS
CTAHOBHUIIA, IKe iCHYBAJIO /10 NOPYIIeHHs, IOTpeOye I'PYHTOBHOTO TeOPeTHY-
HOTO JOCTiZ)KeHHS LIOJ0 BiAMEeXYBaHHA BiJ pecTUTYLii, NpUIUHEHHA ZAii,
sIKa MOPYIIY€ TIPaBo, MPUMYCOBOTO BUKOHAHHA 000B’SI3KY B HaTypi, BUTpe-
OyBaHHs MaiiHa i3 4y)KOr0 He3aKOHHOTO BOJOAiIHHSA. [[0TPe6YIOTh BUBYEHHS
il TUTaHHS BCTAHOBJIEHHS MeX 3aCTOCYBAHHS IIbOTO CIIOCO6Y 3aXUCTY B Pi3HUX
chepax nuBinbHUX BiHOCHH (cdepi 3aXMCTy 0COOUCTHX HEMAMHOBUX IPaB,
KOpIIOpaTUBHii cdepi, cdepi inTenexTyanmbHoi BacHoCTi TOImO). Kpim mporo,
HaJIlJIeHHsT [OCIiKYBAHOTO CIOCO0Y 3aXMCTy 1 yHiBepcaJbHUM, i Creli-
aJIbHUM XapaKTepoM Iie Ginblle yCKIaZHIOE PO3YMiHHSA NPaBOBOi NPUPOAH
Bi/[HOBJIEHHsI CTAHOBHILA, 110 iCHYBaJIO A0 NopymeHHs. HaBeneHe CBiUUTDH
PO aKTyaJbHiCTh MOHOTPAQivHOTO AOCII/KEHHS SIK Y TeOPETUYHOMY TIJIaHi,
TaK i 3 103ULi} CyA0BOI NPAKTUKU.

3 ornsaay Ha e B MoHorpadii mocrmizmkeHO crenudiky 3acTOCyBaHHS
BiTHOBJIEHHSI CTAHOBUIIA, SIKe iCHYBAJIO [0 MOPYIIEHHS, K Ai€BOTO CIOCOOY
3aXUCTy Cy0 €KTUBHUMX LMBIILHUX MPaB, BCTAHOBJIEHO MeXi 3aCTOCYBaHHS
IBOTO CHOCOOY 3aXMCTy B Pi3HUX cdepax NPUBATHONPABOBHX BiHOCHH Ta
c$OpMyNBOBAHO HA Iiii OCHOBI MPAKTUYHI MPOMO3UIIii, IO CIPSIMOBaHI Ha
B/IOCKOHAJIeHHS 3aKOHOZaBCTBA YKpaiHU.

Y xoni 3’sAcyBaHHs BUIeHABeJEHUX MUTaHb BUKOPUCTAHO dinocodcbki,
3araJbHOHAYKOBI Ta CrelialbHi MeTOAU. 30KpeMa, 3a A0MOMOIOK0 icTopud-
HOT'O MeTOJly 3’ICOBAaHO OCHOBHi eTaly CTaHOBJIEHHA Ta PO3BUTKY 3aKOHO-
JlaBuMX MiZXOZiB [0 MIPAaBOBOrO 3aKpilVIeHHA BiJHOBJIEHHS CTaHOBUIIA, fKe
icHyBamo 10 TOpYyWeHHS, K CHOCOOY 3aXMCTy LMBINMBHUX ITpaB. 3aBASAKH
BUKOPUCTAHHIO IialeKTUYHOTO METOZy Mi3HaHHSA PO3KPHUTO CYTHICTb TaKUX
TIOHATS, SIK Cy0’ €KTUBHE LIMBiJIbHE IPaBO, 3aXUCT IIpaBa, BiHOBJIEHHS CTaHO-
BHUINA, SIKe iCHYBAJIO [0 TOPYIIEHHs, MeXi 3aCTOCYBaHHS CIOCO6Y 3aXHUCTY,
NPUMYCOBe BUKOHAHHA 00O0B’AA3Ky B Hatypi Tomo. IT0piBHAIBHO-TIPaBOBUI
MeTO/I BUKOPHMCTAHO Y IIpOILleci BiMeXyBaHHS BiJHOBJEHHS CTaHOBHUINA,
110 iCHYBAJIO 10 MOPYIIeHHs, Biff iHIKX CMOCOGIB 3aXKCTy [UBITBHUX MPaB.
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3actocyBaHHs (OpManbHO-JIOTIYHAX METOJIB, 30KpeMa aHasi3y ¥ CHHTe3y,
CIPUANO AOCTiZKEHHIO Ta BUSBJIEHHI0O MeX 3aCTOCYBaHHS BiIHOBJIEHHS
CTAHOBHIIA, fIKe iCHYBAJIO /10 IOPYIIeHHs, K CI0CO0Y 3aXUCTy IPaB iHTeNeK-
TyaJbHOI BIACHOCTi Ta KOPIOPATUBHUX TIpaB. 3a JOMOMOTOK (YHKIiIOHANb-
HOTO MeTOJly OKpecJieHO MeXi 3aCTOCYBaHHS BiJHOBJEHHs CTaHOBHUINA, fKe
icHyBaJ0 710 fioro mopymureHHs, K cr1oco0y 3aXUCTy UMBiMbHUX NpaB. MeTog
MO/IeJIIOBAHHSI BUKOPUCTAHO A7 pOPMYJIFOBAHHSA BiAOBIHUX MPOMO3UIIH
i pekoMeHJaLil MO0 BAOCKOHAJIEHHS YNHHOTO 3aKOHO/IaBCTBA YKpaiHU Ta
IPaKTHKY HOT0 3aCTOCYyBaHHA y cdepi 3aXUCTy IpaB.

CrioziBaeMoch, 10 BUKJIA/IeHUI Y KHU31 Marepial, fK i iHIII pe3yJbTaTy
HAayKOBUX JOCTiZXeHb, 5IKi MI0B’A3aHi 3 yIOCKOHATIEHHSAM MeXaHi3My 3aXUCTy
cy0’€KTMBHUX MPaB Y4YaCHUKIB MPUBATHONPABOBHMX BiTHOCHH, CIPUATHME
NOZAbIIOMY PO3BUTKY NPUBAaTHOTO MpaBa y CBIiTJi Cy4acHUX IHpolLecis
HalliOHaJIbHO-BM3BOJIbHOI GOPOTHOM Hamol KpaiHu 3a mpaBo OyTH He3a-
JIeXHOI0, CyBePEHHOIO JIeP3KaBOIO Ta Bi/IOBiAHOrO HAOMKeHHSA BiTYM3HAHOL
eKOHOMIKH, 3aKOHOZIaBCTBA /10 CTaHZAAPTiB €Bporeiicbkoro Co3y 3 MeTo
4JIEHCTBA Y HBOMY.



PO31INT 1
darajbHa XapakTepUCTHKa
BiJHOBJIEHHS CTAHOBHINA, IKE iCHYBaJIO
710 IIOPYIIeHHA, K CII0CO0Y 3aXHCTy
LIMBiJILHUX TPaB

1.1. CraHOBJIEHHSI Ta PO3BUTOK IMBiILHOTO
3aKOHOJABCTBA II0/]0 IPABOBOr0 3aKpinjieHHs
Bi/lHOBJIEHHS CTAaHOBHIIA, sIKe iCHYBaJIO /10 OPYIIeHHH,
SIK C1I0CO0Y 3aXMCTy IUBIJIbHUX NPaB

Hacammepesn 3ayBaxumo, 110 NUTAaHHA CYTHOCTi, 3Ha4eHHS, MPUPOAH
Ta IHHHOCTI Cy0’eKTMBHUX TpaB OyaM 00'€KTaMi HAyKOBHMX JOCIiIKeHb
IIPOTATOM YCbOTO Iepiofly PO3BUTKY HOPUCIIPYEHLII 3arajoM Ta LUBLIICTUKA
30KpeMa. BonHovac yepe3 6araTorpaHHiCTh MOHATTS Cy0 €KTUBHOTO [UBiNb-
HOTO [TPaBa YMMaJjo NUTaHb A0Ci 3aMUIIAI0ThCS HeBUPIilIeHUMH, 30KpeMa i Ti,
110 MOB’s13aHi 3 foro 3axucroM. Hepapma i3 nporo npusoay B.II. I'pubaHoB
HaroJIoNyBaB Ha TOMY, IO LiHHICTh 6Y/1b-IKOTO Cy0’€KTHBHOTO TIPaBa, y TOMY
9UCTi Cy6 €KTUBHOTO NUMBIMIBHOTO MpaBa, MOJIATaE B WOTO 3[iHCHEHHOCTI,
y MOXJIMBOCTI 3a [OIIOMOrOK peasisauii 3akjJafjleHuX y HbOMY IIPaBOMOY-
HOCTell OTpUMaTh OakaHy MPaKTUYHY KOPUCTb'. CXOXOi AYMKH IOTPUMY-
etbest i O.10. CeniBaHoBa, sika 3a3Hadvae, 10 X04a Cy6H €KTUBHE MPABO MOXe
icHyBaTH ¥ 6e3 BiIMOBiNHUX il yIPaBOMOYEHOI CTOPOHH, AK TIeBHA MOXKJIU-
BiCTh Cy0’€KTa, OfHAK FOTO CYTHICTD i HiHHICTh BUPAXKAETHCS B TOMY, IO LI

! Tpubano B.II. OcymecrieHne ¥ 3amiuTa IpakAaHCKUX mpaB. Mocksa : Cratyr,
2000. 411 c. URL: http://civil.consultant.ru/elib/books/1/page 24.html (naTa 3BepHeHHs:
11.02.2022).
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MOXJIMBICTb peasli3y€eThbCs B KOHKPEeTHUX IOPUAWYHUX JidX CTOPIH, i 3a 0MO0-
MOTOI0 MeBHUX 3ac06iB Ta CMOCO6IB yIOBHOBaXKeHHIl Cy0'€KT 3a/J0BOJIBHSE
cBoi morpe6u?. CBO€ uyepror MiHHiCTH mpaBa, Ha AyMKy M.FO. Ocumosa,
TOJIATAE B TOMY, IO BOHO CIPHSE 33/]0BOJIEHHIO IOTPeOU OAHOrO cy6’eKTa
npaBa NIIAXOM HaJlaHHsI HOMY CBOOO/IHM, MPOTe He abCOMIOTHOI, a TaKoi, 1Mo
He CymepedyuTh cBOOO/I iHIIOro cy6’eKTa mpaBa; MPaBO TAKOXK CIPHSE BCTa-
HOBJIEHHIO [IEBHOTO NOPSA/IKY Ta 3abe3IedeHHI0 CIpaBeIuBOCTi®. 3 OrysAzy Ha
BKa3aHe po6MMO BHCHOBOK, IIO HiHHICTh Ta 3HaYeHHs cy6’€KTUBHOTO MpaBa
THOJIAATAa€ HacaMmIepesl y rapaHTOBaHil ZiepaBol0 MOXJIMBOCTI IIJIIXOM OTO
Ge3mepemkoaHoi peasisalii 3a70BOJBHUTH BiAMOBiAHI MOTPe6H 0COOH SK
fioro Hocis. IIpu 11bOMY KJIIOYOBOIO 03HAKOIO € came Oe3mepenkoHa peasi-
3ais mpasa, To6TO BiAICyTHiCTh MPOTHAIT 3 6OKY iHIIMX OCiO.

3aranoM y Teopii opucnpyzeHuii He cknanocs yHidikoBaHOro migXOAy
70 BU3HAYEHHS MOHATTA «Cy0'€KTMBHe HpaBo». Ha NyMKy paisHCHKOTO
BueHoro M.I. Mary3oBa, cy0’eKTHBHe ITPaBo — Iie MPaBo, 0 HAJIEXHUTb 006
(cy6’exTy), rapaHTOBaHe 3aKOHOM i BciMa COIliabHO-eKOHOMIYHMMU YMOBaMU
COLIiaJIICTUYHOTO CYCIiNbCTBA, 110 [Ja€ MOKJIUBICTh MOT0 BOJIOAINBLO 37ilC-
HIOBAaTH B MeXax 3aKOHy IIeBHI Aii, KOPUCTYBATHUCA IIEBHUMU COLiaIbHUMU
GraramMu, BUMaraTy BiIMOBiIHOI MOBeiHKM Bix iHIIMX (3060B’A3aHUX) 0CiO
i 3Beprarics B pasi motpebU 3a 3aXMCTOM JI0 OpraHiB jepxkaBu*. CXoxoi
AyMKM notpumyBaBcs i M.C. MaseiH, Ha TepeKOHaHHS AKOTO Cy0 €KTHBHE
TpaBo — Ije HajlaHa ZIepXKaBoIo Yepe3 HOPMU 06’€KTUBHOTO TIpaBa IOPUAMYIHA
MOXJIUBICTb Cy6’'ekTa nifiTh (BecTu cebe MEBHUM YMHOM), BUMAaraTu Bifmo-
BiZIHOi TOBeZiHKM Bif| iHIIMX, KOPUCTYBATHUCS COLiaNbHUM Oarom, 3BepTa-
THCS 3@ 3aXKCTOM Y pasi HeoOXiAHOCTI 10 KOMIETEHTHUX OpraHiB i3 MeTOI

? CemusanoBa 0.0. CyGbextuBHOe mpaBo (CYIHOCTb, CTPYKTypa, LEHHOCTD)
aBToped. Aucc. .. KaHA. opuA. Hayk : 12.00.01. Hwwxuumit Hosropoa, 2001. 22 c. URL:
https://www.dissercat.com/content /subektivnoe-pravo-sushchnost-struktura-tsennost ~ (zara
3BepHeHHs: 11.02.2022).

5 OcunoBa M.IO. OcHoBHble $aKTOpbl, BIMAIONUINE HA NPABOCO3HAHMe U IPaBOMEPHOe
noseznenue. FOpuduuni sanucxu. 2013. N2 1. C. 12.

+ Mary3oB H.J. Bonpock! Teopuu cyGbeKTHBHBIX paB rpax/iaH. CoBeTCKOe roCyAapcTBO
u npaso. 1964. N2 7. C. 132.
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PO3IJ1 1. 3a2anbHa XapakTepyuCTUKa BIGHOB/IHHS CTAHOBMLLA,
SIKe iCHyBaA/I0 §O NopyLLeHHS, sIK cnocoby 3axuCTy UMBIIbHUX MPaB

3a/I0BOJIeHHs1 0coOucTHX iHTepeci®. CBoeto yeproto C.dD. Kevex'siH Bi3Ha4aB
cy6’eKTHBHe TIPaBO SIK HaJaHy 0COOKCTOCTI Ta 3abe3neyeHy HOpMaMH IpaBa
¥ BinmoBifHUMK 000B’A3KaMK MOXJIUBICTb JiATH, TOOTO CAMOCTIHHO BU3HA-
4aTy 3ac061 U1 JOCATHEHHS BJ1acHOI MeTH, 30KpeMa KOPUCTYBATUCH K 3aC0-
Gamu oBe/iHKO0 iHmuX 0ci6. [Ipy [IbOMY TOCITIIHUK He BKJIOYAB 10 3MiCTy
cy0’EKTUBHOTO MPaBa MOXJUBICTh HOTO 3aXUCTY, OCKiIIBKM BOHA CYNPOBO-
JUKY€ Cy0’€KTHBHE TIPaBO, IPOTE He CTAHOBUTD HOTO CYTHICTBS.

SIk BOAYaeTbCA, BiIMIHHICTD BUIEBKA3aHUX IMiAXOZAIB /0 BU3HAYEHHS
MOHATTS Cy6’€KTUBHOTO TpaBa 34e0iJbIIOro MoJArae B MO3UMIAX AOCTiA-
HUKIB IMOZO TepesiKy MpaBOMOYHOCTeH, SKi MOBMHHI OyTH BKJIIOYEHi 10
CTPYKTypH cy6’eKTHBHOTO mpaBa. Came 4epe3 CYKYIHICTh IPaBOMOYHOCTEH
BU3HAYasla MOHATTA Cy6 ekTMBHOTO npasa I.B. JKumiHKoBa, fiKa 3a3Havana,
1110 cy6’eKTHBHE TIPaBO € FapaHTOBAHOIO IPABOM MipOI0 MOKJIMBOI a60 103BO-
JIeHOi TIOBeZIiHKY 0CcOOM, 3MiCTOBHUM CKJIA/JHUKOM SIKOI € HU3Ka Bi/MOBiTHUX
npaBoMovHocTedl. ITpu 1bOMy BUeHa BKa3yBaja Ha Te, IO 3 ypaXyBaHHAM
NaHIBHUX YsBJeHb WIOZO0 NMPUPOAM Cy0’€KTMBHOIO NpaBa MOXHA BBaXKaTH,
10 710 3MiCTy cy6’€KTUBHUX IMBiMBHUX MPAB HajleXaTh TaKi MPaBOMOYHOCTI
ocobu: 1) MOXIMBICTb JifATU O0COOMCTO; 2) MOXJMBICTh BUMaraTu IMeBHOI
MOBeIiHKY Bifl 3060B’s13aHO1 0cOOH; 3) MOXJIUBICTh 3BePTATHCS IO KOMIIe-
TeHTHUX Jlep)KaBHUX OPTaHiB 3apafii 3aCTOCYBaHHSA [ePXaBHOTO IIPUMYCY
B pa3i HEBMKOHAHHS KOHTPAareHTOM CBOiX 000B’SI3KiB; 4) MOXJIMBICTh KOpU-
CTYBaTHUCS COILliaTbHUMK 6JIaraMu Ha OCHOBI IIEBHOTO Cy6’€KTUBHOTO mpaBa’.

Caoeto yeprowo B.B. HazboH Harosomye Ha NaHiBHil poJii mepuiux Tpbox
MPaBOMOYHOCTeH, TOOGTO MPAaBOMOYHOCTI Ha BiacHi #il, mMpaBOMOYHOCTI
Ha 4yXi zii Ta MPaBOMOYHOCTI Ha 3aXKCT, i POOUTH BHCHOBOK, IO 3 HaBe-
JIEHUX CTPYKTYPHUX €JIeMEeHTiB Cy0 €KTUBHOTO IMBINBHOTO IIpaBa 3aBXIH

5 Maneun H.C. I'paxxnaHckuil 3aKoH 1 npaBa ndHocT B CCCP. Mocksa : IOpuznndeckas
nurepatypa, 1981. C. 94.

¢ Kevexkpan C.D. IIpaBoOTHOLIEHHe B COLMATMCTHYECKOM oOliecTBe : MOHOrpadus.
Mocksa : U3parensctBo Akagemun Hayk CCCP, 1958. C. 56, 58.

7 uninkoBa I.B. Oco6auBoCTi 37ificHeHHs Cy0 €KTHMBHMX UMBUIBHMX MpaB. BicHUMK
Axanemii mpaBoBux Hayk Ykpainu. 2012. N¢ 1. C. 101.
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0060B’A13KOBO MPKCYTHi MepiIi [Ba, TPeTiii CTPYKTYPHUI eJleMEHT y MpaBo-
BiIHOCHHAX MOXe He OyTW peani3oBaHWil. 3 OIJIsiAy Ha 3a3HavYeHe BYEHa
YMOBHO IOZiISIE CTPYKTYPHi efleMeHTH cy6’eKTHBHOTO LUBIIBHOTO TpaBa Ha
7IBi Tpymi: a) 060B’A3KOBI CTPYKTYpHi eJleMeHTH Cy0’€KTUBHOTO LMBIIbHOTO
1paBa, cepesl IKUX — IPABOMOYHICTb HA BJIACHI ZIii Ta TPABOMOYHICTb Ha 4yXi
7iii; 6) OZATKOBI CTPYKTYPHI eJleMeHTH Cy6’€KTMBHOTO LIMBIJIbHOTO TIpaBa, /10
AKUX HaJeXWUTb NPABOMOYHICTh 3aXUCTy CBOTO CY0 €KTHBHOTO LIMBiJBHOTO
npaBa. Lleil CTPYKTYpHUI esleMeHT BUKOPUCTOBYETHCS TINbKU y BUIMAJKaX
NOPYIIEHHs NPaB, Ha/JaHUX YIOBHOBAXEHOI0 3000B’A3aHOI0 0CO00I0, AKIIO
3000B’s13aHa 0coba He BUKOHYE (a00 BUKOHY€E HeHaJeXHUM YMHOM) MOKJIa-
7ieHi Ha Hei 060B’SI3KU®.

He maroun Ha MeTi TOCTaBUTU KPAIIKY B L1ili, Ha Hallle IePeKOHaHHs, BiUHill
IOPU/INYHIN UCKYCii, BBaXKa€eMO 3a ZOLiNbHe BCe ) HAaroJIOCUTU Ha Hepo3-
PUBHOMY QYHKI[IOHATLHOMY 3B’SI3Ky MiX Cy0’€KTUBHUM IIUBibHAM MPAaBOM
Ta MOT0 3aXMCTOM fAK 3abe3MedeHO0 epKaBOI0 MOXJIMBICTIO 3aCTOCYBaHHSA
IpUMyCy B pasi Horo nopymeHHs. CIyIIHOK i3 LbOrO NPUBOJY € JyMKa
H.C. Ky3He1oBoi mpo Te, 110 IPaBOBe PETYIIOBAHHSA OyAb-SIKUX CYCHIbHUX
BiIHOCHH, TIOB’si3aHe 3 TMpoLecoM TpaHcpopManii MpaBOBUX NPUMHUCIB
y IUIOMKHY GaKTUYHUX CYCTiIbHUX BiIHOCHH, lepeabayae, o KoxHe cy0’ek-
THBHE [PaBO B pa3i HOro mopyuieHHs rapaHTOBaHO 3a0e3MeuyeThCs MOXIIM-
BiCTIO F0TO MPUMYyCOBOTO BinHOBIeHHs abo 3axucty’. Ha nymky O.0. Kota,
3aXMCT Cy6’€KTMBHOTO MBIILHOTO MpaBa — HEBi/l' €MHA BIACTHBICTh Cy6’eK-
THBHOTO TpaBa. SIKmo Ccy0 eKTHBHe MpaBO 1ae 0COOi MOMKJIUBICTb MisiTH
TIeBHUM YMHOM, TO TaKe Ha/JaHHsA MaTHMe CeHC JIMIIe B TOMY pasi, KoJu ocoba
MOe BUMHUTY BiJNOBiHI Aii HAaBiTh 32 HaABHOCTI 30BHIIIHIX MepemKos 11
1IbOT0, OAO0JATH MPOTUZI0 iHIIKX 0cib. I He Mae 3HaueHHs, Yl CKOPUCTABCS
HOCiil TIOpyIIeHOro cy6’€KTUBHOTO MpaBa BCIM KOMIUIEKCOM CBOIX IpaB Ha

8 Hagbou B.B. Jlesiki muTaHHs cy6’€KTUBHOTO LUBIIBLHOTO paBa. BicHUK rocrofapcbkoro
cynouuHcTa. 2014. N2 4. C. 114.

 KysHzenosa H.C. ITuBinbHO-TIpaBOBa Bi/INOBiAaNbHICTh | 3aXUCT LMBIILHUX 1TpaB. BicHuk
KuiBcbkoro HanioHanbHOro yHiBepcuTeTy iMeHi Tapaca IlleBuenka. Cepis «lOpuanyHi HayKu».
2009. Bum. 81. C. 100.
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IOPKHUTA

Bif Teopii 40 NPaKTUKKU

[lepenT Ha caut —
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